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ABSTRACT 


This thesis examines the Small Business Administration 
(SBA) program to use the authority granted by section 8(a) of 
the 1958 Amendment to the Small Business Act to aid socially 
or economically disadvantaged persons, and its impact on the 
Navy shore facilities construction and maintenance procurement 
eyoceme Tne Origin of the SBA°s 8(a) authority and the con-— 
Sistency of its present use with the intent of Congress in 
granting that authority is examined including court challenges 
to that use. The current operational procedures followed by 
the SBA and the Navy in obtaining and providing support for 
the program are described and evaluated. A proposed method 
for evaluation of the Navy’s support to the 8(a) program, and 
in particular the support provided by its shore facilities 
construction and maintenance manager, the Naval Facilities 
Engineering Command, is introduced. Also, recommendations for 
improvement in present operational procedures are presented 


and a possible alternative to the 8(a) program is discussed. 
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ewe TRODUCT LON 


Section 8(a) of the 1958 Amendment to the Small Business 
Act grants the Small Business Administration (SBA) the 
authority to enter into contracts with other government 
departments and agencies, and to arrange for the performance 
of these contracts by negotiating or otherwise letting sub- 
contracts to small business concerns or others for the required 
goods or services. iomdabeemwGnc GBs pOoluwey revarding its 
fee) authority has been to use the authority to aid in the 
establishment and growth of firms owned and controlled by 
socially or economically disadvantaged persons. 

This thesis examines this use of 8(a) authority by the 
SBA, in an effort to evaluate the effectiveness of the program 
and the efficiency of its administration by the SBA. Problems, 
inherent in the nature of such a program and those encountered 
during implementation, are examined and recommendations for 
improvements presented. <A specific case, the efficiency of 
the (a) program administration and procedures as they relate 
to the Navy’s shore facilities construction and maintenance 
program is investigated. Causes for variations in the past 
performance of the Navy and the Naval Facilities Engineering 


Command (NAVFAC), the Navy’s shore facilities construction 


” Appendix A provides the exact wording of this authority. 





and maintenance agency, in providing support for the program 
were sought and suggestions for improvement offered. 

The data used in this thesis was obtained primarily 
Pacouzn tield trips to Washington, D. C., Norfolk, Va., 
Charleston, S. C., Philadelphia, Pa., and San Francisco, 
Calif. where personal interviews were conducted with person- 
nel from the General Accounting Office, and various SBA, 
Navy, and other government offices. Telephone interviews 
were also held with personnel from the above agencies as 
well as Department of Defense (DOD) personnel. Due to 
limited resources, interviews with 8(a) contractors were 
not conducted, although a personal interview was held with 
a Washington, D. C. lawyer who represented several 8(a) firms, 
was a consultant to 8(a) firms, and had conducted a study on 
the &(a) programe In addition, a substantial amount of data 
regarding 8(a) contractors was obtained from reports by other 
researchers based on surveys of these contractors. Key per- 
sonnel contacted are presented in Appendix B. In addition, 
Beports and documents listed in the bibliography were re- 
searched and a questionnaire sent to five of NAVFAC’s engineer- 
fee field divisions to obtain further data for the thesis. 

For those readers unfamiliar with the Small Business 
Administration and the Naval Facilities Engineering Command, 
a brief summary of the organization and mission of each is 
provided in Appendices C and D respectively. Due to time 
and financial restrictions, the authors were unable to visit 


fies Paciitic Division of NAVFAC. As a result, in obtaining 
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data fromand about NAVFAC, the five CONUS EFD’s were used as 
a source of data about Navy procurement offices involved in 
construction and maintenance contracting. 

This introduction will provide the reader with a brief 
review of the circumstances and events which led to the SBA’s 
present policy of restricting its 8(a) program to minority 
firms. Following this review will be a definition of the 
writers” philosophy concerning the future of the 8(a) progran, 
and concluding the introduction will be a short discussion 
of the contents and purpose of each of the remaining sections 
of the thesis. 

Although the 8(a) authority was granted the Small Business 
Administration in 1958, no action was taken to use this 
Mee@nority until 1967, In promulgating its 1958 regulations, 
the SBA took the position that the authority was only to be 
used in periods of emergency, although no definition was 
offered of what situation would constitute an emergency. 

[Ref. 18, pe 200} In spite of repeated statements by the 
Congress that this position was contrary to its (the Congress”) 
intent, and in the absence of any court cases which might 

have resolved the issue, the SBA continued to adhere to that 
position until as late as 1968. In response to Congressional 


inquiries as to why the SBA was not using its 8(a) authority 





“See H.R. Final Report No. 2235, 86th Congress, 2nd Session 
81 (1960); Hearings before Subcommittee of the Committee on 
Banking and Currency, 87th Congress, 1st Session at 262-264 
Mots Hearings on H. R. 4525 Before the Committee on Banking 
and Currency, Sith Gonrress, loteocssion at 9/ (1955). 
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to increase the contracts awarded to small DUSamMess , Siliewo LA 
Solecdaned that it preferred to work with the procuring agencies 
to develop direct small business contacts with them rather 
miei utiligang Section S(a)e [Ref. 5, pe 408] The SBA 
believed that the efforts to start and operate an 8(a) program 
would not be worthwhile in terms of developing small business. 
[Ref. 7, pe 1] As an indication of the low priority accorded 
ie ae: program by the SBA, the 1968 staffing for the program at 
the SBA level, was five persons. [Ref. 5, pe 411] 

President Johnson found the 8(a) authority held by the 
SBA to be potentially an easily accessible tool by which he 
could rapidly respond to some of the pressures represented 
in the civil rights movement. On October 2, 1967, he announced 
the creation of the President“s Test Cities Program, an 
experimental program designed to combat hard-core unemployment. 
iiet./, Pell] Under this program, the SBA used its 8(a) 
powers to award eight subcontracts totaling $10.5 million 
during FY 68. Used to meet procurement requirements of the 
Department of Defense, the subcontracts were awarded to 
Powaokiewed manulacturing tirms. [Refe 3, pe i] In turn, 
the firms agreed to locate in or near the ghetto areas of 
five cities and train the area’s unemployed to perform the 
requirements of the contracts. Several months into the program, 
the SBA realized that mere employment did not provide an ade- 
quate solution to the problems of the hard-core unemployed, 
and began to consider whether business ownership would provide 
a better vehicle for low-income and minority people to enter 


America’s economic mainstream. [Ref. 7, pe 2] 


aly 





The Small Business Administration moved in early 1969 to 
change the objectives of the 8(a) program to one of establishing 
~ and promoting the growth of minority small business firms. [In 
October of that year, Executive Order 11458 provided support 
for the change in the program objectives by instructing the 
appropriate Federal departments and agencies to establish pro- 
grams to strengthen minority business enterprises. 

Contractual support from the Department of Defense for 
the 8(a) program continued in FY 69 with DOD providing $8.5 
million of the $8.9 million in contracts awarded by the SBA 
in that year. [Ref. 39] As the 8(a) program continued to 
expand, the SBA altered its “emergency use” policy in 1970 
Mmecdeleting this restriction. [Refs 17, p» 700] Further 
evidence of the SBA*s new attitude towards the potential of 
8(a) ae manifested by the growth in the number of SBA em- 
ployees associated with the program to 69 at the start of FY 
feet Ref. 5, pe 411] 

Emphasis within the Executive branch on the 8(a) program 
has remained relatively constant from 1972 to the present. 

As recently as December 1974, the President issued a memoran- 
dum to the members of his Cabinet stressing his interest in 
assistance to disadvantaged minorities and seeking improvement 
in the Government“s minority business development program. 
[Ref. 34] The number and dollar value of contracts awarded 
by the SBA has grown steadily from 28 contracts totaling $8.9 
fmectoneamehy 09 Lo 2303 contracts totaling $279.2 million 


for FY 74. The progress in terms of numbers of companies, 


1s 





contracts, and total dollar volume of awards can be seen 


ma lable 1. 


- 


able i. 
Summary of 8(A) Companies and Contract Awards 
by Fiscal Years 


Fiscal Number of Amount of Companies 

Years Coneractis Contracts Awarded 
Contracts 

oe é 10,493, 52h 7 

1969 28 oa SIAL 21 

1970 199 Fee eO ge 1s 

no / 1. 809 OS) ALS) 3 ShV ps5 508 

US 1646 133 33,054 92h, 

ey ( eS aa, PNG | Zon Ue LOWES 

1974, ZO0> 279 5239 ,960 LIS 


Sources: Sa Business Administration, Status Report of 
8(a) contracts, Washington, Government Printing 


Gminces Maren ji, 1975. 





Department of Defense support during this period grew 
from $625 million in FY 69 to $148.1 million in FY 74. Figure 
1 indicates the increase in total contract value (dollars) 
over this period of times As can be seen in Figure 1, DOD 
has provided approximately 50% of all contracts awarded the 
SBAe Figure 1 will be found on the following page. 

The SBA’s restrictive interpretation as to the eligibility 
of only minority firms for the 8(a) program has not been agreed 
with universally, and several court cases have resulted. The 
basic argument in these cases has been that the use of the 
program to aid only minority firms is illegal because this 


restriction was not mentioned in the statute, In the most 
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* Figure 1 
Growth of SBA and DOD 8(a) Contract Awards 
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Source: Small Business Administration, Status Report of 8(a) 
Contracts, Washington, GPO, March 31, 1975, (figure 


drawn by authors) . 


decisive of these cases, Ray Baillie Trash Hauling, Inc. v. 


febeppe;, the Court of Appeals overturned a District Court ruling 
and found that the SBA*s implementation cf the &(a) program 
was authorized by the Small Business Act of 1958. [Ref. 17, 
mee /tO} The Jower court ruled that the 8(a) program was not 
authorized by the Small Business Act and violated federal 
statutes requiring competitive bidding in government procure- 
Ment. ([Ref. 18, pe 201-203] Reversing this ruling, the Court 
of Appeals held, inter alia, that the Small Business Act, in 


addition to Congressional and Presidential mandates issued 


1 





after the passage of the Act, provides sufficient authority 
for the SBA’s program. [Ref. 17, pe 697] Review of the 
Court of Appeal’s decision was denied by the U. S. Supreme 
Court on February 19, 1974. Recently, the Congress indicated 
an increased interest in small business by passing a law 
written by the Senate Committee on Banking, Housing, and 
Meoen Affairs, which directed the General Accounting Office 
to make a study of SBA’s administration of all small business 
programs. [Ref. 15} The first audit interest of GAO was 

the 8(a) program and a report reflecting the results of the 
audit was issued on April 16, 1975. The GAO generally sup- 
ported the program, although it indicated the existence of 
considerable potential for improvement in the administration 
of the program. [Ref. 7] Congressional hearings on the 
meereport and findings were, at the time of this writing, 
being scheduled by the Subcommittee on SBA Oversight and 
Minority Enterprise, of the House Committee on Small Business, 
The GAO indicated that hearings were anticipated before other 
committees as well. 

In view of the strong interest and support shown in the 
past by the Congress and the Executive Branch, and considering 
the lack of success in the courts by challengers to the 8(a) 
program, it is the opinion of the authors that the Congres-— 
Sional hearings will not result in legislation to the detri- 
ment of the program, but rather that the program will be a 


wreole one for the future, 
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It is therefore the philosophy of the authors that the 
8(a) program will continue to be used to aid minorities and, 
mmo, De in existence for the foreseeable future. The authors 
also believe the basic intent of the 8(a) program to be 
sound. Promoting the establishment and growth of minority 
firms will benefit not only those minority firms aided, but 
in the future, the entire country. Nevertheless, the present 
method of using a system designed fcr procurement, i.e., the 
Navy’s shore facilities construction and maintenance acquisi- 
meomesystem, for social purposes creates certain inherent 
inefficiencies in operation. The primary objective of the 
Navy’s acquisition system is to procure goods and services 
mememeerigh price, in the right quantity, at the right 
quality, in a timely fashion to satisfy the needs of the Navy. 
The traditional philosophy of the government procurement 
system has been that the formal advertising process is the 
surest method of meeting this objective. The &(a) program, 
however, is based on using a negotiated process involving 
mimeeed competition in which price is not a factor to meet 
its objective of promoting the establisnment and growth of 
minority firms who in many cases have little or no prior . 
Seeperrence in contracting. The program thus appears to run 
Counter»to the basic philosophy of the procurement system 
and creates considerable conflict in the minds of the pro- 
eweemens personnel involved. in the final chapter of this 
thesis, the authors present an alternative to the &(a) program 


which they believe will resolve this conflict and act for the 


wy 





benefit of both the minority contractor and the procuring 
agency. Nonetheless, guided by the philosophy that the pro- 
gram would remain in effect, the authors examined the existing 
system to determine improvements and changes in existing pro- 
cedures which would enable the Navy to provide optimal support 
to the 8(a) program. 

In searching for the optimum implementation system, the 
Original intent of Congress in granting the S(a) authority, 
as presented in Chapter II, is used as a base to measvre pro- 
gram effectiveness. Chapter II also includes a review of the 
legal challenges to the program and the court rulings on the 
challenges. Chapter IIT traces through the present operation 
of the program, highlights problems which exist in adminis- 
tering the system, and presents recommendations for altering 
or changing the present system. 

Chapter IV discusses the support given the program by 
the Navy, addressing in particular that provided by the Naval 
Facilities Engineering Command. The factors which influence 
the level of support which an agency can provide the 8(a) 
program are discussed and a system recommended which will 
account for these factors. 

The concluding chapter is designed to bring the various 
mecelons Of the thesis together. This chapter lists eriteria 
which must be met before the program can be successful,. sum- 
marizes all recommendations, and presents an alternative to 


the 8(a) program. 
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Ti. BACKGROUND 
Ae AN EXAMINATION OF THE INTENT OF THE SBA PROGRAM TO 

AID MINORITY CONTRACTORS 

immeorder to gauge the effectiveness of any program, it 
is necessary that the original concept and the modifications 
through useage of the program be fully understood. Complete 
comprehension of the objectives of the 8(a) program requires 
an examination as to whether the intent and goals of the 
program in its pragmatic maturity are consistent with those 
of the program as originally conceived and planned. To 
Bedress this question, the intent of the authors of the &(a) 
HWeszislation, and the Small Business Act (PL 85-536), which 
set forth the &(a) authority, must be examined. This intent 
can then be compared with the present use of 8(a) by the 
Small Business Administration wherein the program is re- 
stricted to small businesses owned or destined to be owned 
by socially or economically disadvantaged persons. 

The Small Business Act was not the first legislation 
enacted by the Congress to provide powers similar to 8(a) to 
aid small businesses. Therefore, a better indication of Con- 
gressional intent will be provided by reviewing the objectives 
of Congress in all of its legislation directed at small 
business. The objectives of Congress in using the Small 
Business Administration to express its concern for minorities 
must also be addressed in order to better understand any 


conflicts which arise from using one program to realize two 


a9 





a 





memecuiyes; 1.€,., to aid all small businesses, and to aid 
minorities. These two objectives are at cross purposes. The 
Mimamary objective of the SBA is to represent the interests 
meee) small businessmen, while the 8(a) program as it is 
Deing practiced by the SBA appears to oppose these interests 
by seeking to aid minority firms through a reapportionment 

Of the existing distribution of government contracts. Some 
Sieecenese Contracts represent a current source of revenue to 
non-minority small business. 

An overview of the legislative history of these two 
objectives is provided in Figure 2 which also indicates the 
nature of the conflicts which ensued when the SBA program was 
used to express twin concerns of the Congress. This chapter 
will trace the two expressions of Congressional concern 
indicated in Figure 2 from their inception to the present, 
and will then examine the legal challenges which were a mani-- 
festation of the conflict between the two objectives. The 
problems encountered in the implementation and administration 
of the program will be examined in the following chapter. 
Figure 2 will be found on the following page. 

1. World War II 

Congressional concern with a small business concept 
was first expressed at the beginning of World War II in a 
Peelic law, directed at mobilizing the productive capacity 
Seeune nation s small business concerns. [Ref. 8] The Act 
was an expression of Congressional desire to ensure that the 


Meco Cificient and effective utilization was made of those 
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concerns in the augmentation of the war effort. This Act 
established the Smaller War Plants Corporation and provided 
Meewicn the authority to enter into contracts with other 
government agencies obligating the Corporation to furnish 
meercles, equipment, Supplies, or materials to such agencies. 
Performance of the contracts was to be effected by the 
Merporavion jetting subcontracts to small business concerns 
for the manufacture, supply, or assembly of such items. 
Meer. S| Under this program, some 260 subcontracts totaling 
$35.5 million were awarded to small business concerns. [Ref. 
Peep. 407 | 
fee ne Korean War 

The Defense Production Act of 1950 [Ref. 9] provided 
a modification of Congressional interest in small business. 
The interest, expressed earlier, during World War II, in full 
utilization for the war effort of existing small business 
Mes augmented by an indication of concern for the protection 
of small businesse The objective of the Act was to expand 
mime country’s productive facilities so as to meet the military 
demands of the Korean conflict without olacing undue strain 
on the civilian sector of the economy. It was the sense of 
Congress that small business be encouraged to make the greatest 
possible contribution towards achieving this objective and 
that at least equal consideration be given them in the govern~ 
meno s drive to nese the war demands. [Ref. 9] 

The Defense Production Act was amended in July 1951 


[Ref. 13] to provide a further vehicle for the implementation 
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of the Act’s objectives in the form of the Small Defense 
Plants Administration. The SDPA’s powers included the 
Saunority to contract with other government agencies, and 
/mmclrn, Obtain performance of the contract requirements 
@arough subcontracts with small business. In this Act, Con- 
Me@escsional policy regarding small business directed that a 
meeeproportion of the total purchases and contracts for 
Supplies and services for the government should be placed 
With small business concerns. The restriction to times of 
war was also removed. [Ref. 13] Reports to Congress in 
1953 indicated that the SDPA awarded only 7 contracts during 
Mmeoectenure.. (Ref. 5, pe 407] 
3. Creation of the SBA 

The Congress continued to broaden its policy of 
aiding small business when it established the Small Business 
Administration in 1953 and granted to it subdcontracting 
authority similar to that of the Small Defense Plants Adminis-— 
tration. This was accomplished through the Small Business 
Act of 1953 (PL&3-163) which followed by one month an amend- 
ment to the Defense Production Act (PL&3--95) directing the 
termination and liquidation of the Small Defense Plants 
Administration. The use of the authority granted the SBA 
was no longer to be restricted to the mobilization of the 
Paton s full productive capacity or support of the naticnal 
defense program, but rather was to be used to encourage and 
develop the actual and potential capacity of small business 


to ensure the economic well~being and security of the nation 
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through the preservation and expansion of free competition. 
Memeaccomplish this goal the Congress declared that the Govern- 
Meme should aid, counsel, and protect insofar as possible, 
immeeamtberests of small business concerns. 

Although the substance of 8(a) authority was contained 
meie, 1955 Act, the Congress reiterated its intent in the 
1958 Small Business Act (PL85~-536), wherein it presented the 
procedures and authority of 8(a) in its present format. The 
1958 Act contained essentially all the provisions of the 1953 
Act in a revised format with some small but important changes, 
plus additional provisions directing the attention of the SBA 
toward ensuring the participation of small business concerns 
in research and development contracts. One of the changes 
to the 1953 Act of importance to this thesis was the specific 
declaration providing the SBA authority to utilize 8(a) when- 
ever it determined such action necessary. Apparently Congress 
desired to clearly indicate there were no restrictions to 
the use of 8(a) even though no restrictions were contained in 
the 1953 Small Business Act. The net result of the 1958 Act 
meebo Create an agency, the Small Business Administration, 
which was to be the chief Federal advocate for all small 
businessmen, and in a stronger capacity than any of its 
meeaecessors. 

Thus, by the late 1950’s the intent of Congress re- 
garding small business had been modified from its original 
Coneern of ensuring the full utilization of existing small 
business to support the war effort, and had evolved to an 
Seyective Of Supporting and promoting the viability of small 
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businesses in peacetime as well as war by ensuring them a 
fee proportion Of all Government procurement. No specific 
attention was directed toward the minority groups or the 
socially or economically disadvantaged. In view of the 
generally “low profile” on the national level of minority 
groups during this period, it is the judgement of the writers 
that the failure of Congress to specifically address their 
needs in the Small Business Act was not an intentional omis-— 
Sion on the part of Congress, but rather reflected the tempo 
of the times. 
#e Civil Rights Pressure 

The 1960%s brought the various civil rights issues 
to the forefront and the Congress began to reflect its aware- 
ness of the national concern in this area in the legislation 
which it passed. The Congressional interest regarding 
minority small business was manifested in the 1967 Amendment 
to the Economic Opportunity Act (PL90-222). The purpose of 
this Act was to promote the full use of all existing govern- 
ment programs and procedures toward a goal of enabling low 
income families and individuals to secure the skills and 
knowledge necessary to obtain the opportunities needed for 
them to become self-sufficient. The Senate Committee on 
Labor and Public Welfare Report accompanying the Act 
specifically included “minority group members, especially in 
Ghe ghetto, in these income groups. By this Act, the SBA 
mes Garected to assist in the establishment, preservation, 
and strengthening of small business firms “with special 


attention to small business concerns: (1) located in urban 
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areas with high proportions of unemployed or low-income 
Pividuals or, (2) owned by low-income individuals.” [Ref. 
17, ee 705) 
5. Use of Section 8(a) of the Small Business Act 

Shortly after the passage of the Amendment to the 
fame Opportunity Act, President Johnson expressed further 
concern of the Executive branch with the implementation in 
October 1967 of the President’s Test Cities Program. Using 
MiencebA s 6(a) authority for the first time in 14 years, the 
program was aimed at providing jobs and training for the 
hard-core unemployed through the award of 8(a) subcontracts 
to both large and small business manufacturing firms. 

Karly in the program, the SBA became concerned that 
Simply creating jobs might be an inadequate method of ensuring 
that hardcore unemployed would become part of America’s 
economic mainstream. The SBA then focused its attention on 
business ownership opportunities as offering a better route 
to the economic mainstream for the minority and low-income 
people. in the following year, the SBA changed its objective 
to one of establishing and promoting the growth of minority 
business firms. This change coincided with the issuance of 
Executive Order 11458, instructing the appropriate Federal 
departments and agencies to establish programs to strengthen 
minority business enterprises. 

A formal statement of its new objectives was set 
forth in 1970 when the Small Business Administration promul- 
gated new regulations establishing the 8(a) program as a 


vehicle for providing assistance only to small business 
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concerns owned or controlled by socially or economically dis- 
advantaged persons (13 CFR 124.8-1(c)). Concurrent with the 
issuance of these regulations, the President issued another 
Bxecutive Order (11518) calling for increased representation 
of the interests of small business concerns, particularly 
minority owned business concerns within Federal agencies and 
departments. The concern expressed by the President in his 
Executive Order was supported by a Department of Commerce 
Mmeport to the President on minority business enterprise in 
June of 1970. Statistics in the report indicated that at the 
time, the minorities in question made up about 16% of the 
population, but accounted for only three (3) percentage of 
ie, 500,000 businesses in this country. [Ref. 5] A third 
order (Executive Order 11625), issued October 13, 1971, 
Seeecocd all Federal departments and agencies to continue 
all existing efforts to foster and promote minority business 
Smeerprises, and also endorsed the definition of a minority 
business firm provided by the SBA in its 1970 regulations as 
being “one owned or controlled by socially or economically 
disadvantaged persons.” 

Congress revised the emphasis of the Small Business 
Act in a 1974 amendment. This amendment (PL93--386) did not 
change the 8(a) section of the original Act, but did revise 
the loan policies set forth in the Act. The change directed 
Peewobh GO Bive Special attention to the needs of small busi- 
ness concerns located in areas of high unemployment or low- 
income, and the needs of small businesses owned by low-income 


individuals. Interpreting this amendment as support for the 
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SBA*’s concern for minority firms, and noting that there has 
been no Congressional legislation specifically countering the 
SBA’s ppplication O@esection S(a), it is reasonable to con- 
clude that SBA’s interpretation is consistent with present 


Congressional intent. 


B. LEGAL CHALLENGES TO THE USE OF 8(a) 

Challenges to the SBA’s use of the 8(a) program have been 
fie both in and out of the courts. In 1969, several federal 
agencies questioned the efforts of the SBA to use its 8(a) 
authority for construction contracts. The agencies objected 
Seone grounds that the wording of section 8(a), ise@e;, “we 0 10 
tO furnish articles, equipment, supplies, or material ...” 
did not specifically list construction contracts. In response 
to these questions, the SBA requested a decision from the 
Comptroller General. In his decision (B-13274 of October 2, 
1969) the Comptroller General made it clear that the program 
applied across the board to all types of procurement ‘incivding 
construction, supply, and service contracts. 

In the courts, there have been several cases challenging 
the Small Business Administration in its application of section 


8(a). Plaintiff“s challenges included. alleged discrimination, 


“Kleen-Rite Janitorial Servs. v. Laird, Civil No. 71- 
1986—-W (D. Mass», Sept. 21, 1971). 

Meese rytCeere iC. ve Laird, Civil No. 15170 (D. Conn. 
maeust 18, 1972). 

BomeiecsOOlstimcoion vy. Kieppe, 41 U.S.L.W. 2195 (D. D. C., 
Wecober 1, 1972). 

Pee semcOlsusUtility Serv., Inc. v. Laird, Civil No. C- 
m—1035 LHB,(N.D. Cal., 1971). 

Poyeverrebesirash Hauling, Inc. et. al. vse Thomas Sz 
Kleppe, Administrator, Small Business Administration, et. al., 
U.S. Court of Appeals, 5th Cir., Civil No. 72-1163, (5th Cir., 
Meri) 18, 1973). 
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unauthorized use of 8(a) procedures, use during periods of 
non-emergency, illegal use of negotiation procedures, and 
mieeeracions Of favoritism on the part of the SBA. The case 
of Ray Baillie Trash Hauling, Inc. v. Kleppe (477 F.2d 696 
(1973)) was the most comprehensive, as it considered all of 
iieemost important legal questions raised about the program 
memodbe., In its ruling of April 18, 1973, the Fifth Circuit 
Court of Appeals overturned a District Court ruling and found 
that the SBA’s implementation of the 8(a) program was 
authorized by the Small Business Act of 1958. (Ref. 17, p. 
697] Review of the Court of Appeal’s decision was denied 
Meeene Use Se Supreme Court on February 19, 1974. In its 
ruling, the Appeals Court provided the following opinions 
regarding the aforementioned challenges: 

Challenge: That the section 8(a) program as administered 
by the SBA was being restricted to minority firms and was 
emer ore Unauthorized because such use is not specifically 
mentioned in the statute. 

mole: 

iiiomaregumentl 1S watnout merit. The complex and 
volatile nature of problems, including allocation of 
fpovernment procurement contracts, often causes Congress 
emotes 10S StatuLory provisions in general terms, 
leaving to the agency the task of spelling out the 
specific regulations and programs . . . Congress has 
@eelared that the actual and potential capacity of 
small business concerns must be developed and that 
a fair proportion of total purchases and contracts 
of the Trederal government must be placed with such 
firms ... The SBA has responded by adopting a 
Peerran woreh reilects its judgement of priorities 
imme Ol Current facts. 

Ghallenge: That it is illegal for the SBA to direct the 


8(a) program at only one segment of the small business 


community 
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gue Cal gly sae . 


There is ample indication that small business 
concerns owned by disadvantaged persons have tra- 
ditionally received a disproportionally small number 
@ieeovernment procurement contracts. I[t is certainly 
reasonable, therefore, for the SBA to make a special 
effort to alleviate this imbalance ... It is well 
Beepled that an agency need not “strike at all evils 
meetune Same time Semler v. Dental Examiners, 1935, 294 
fe O05, O10, 55 S.Ct. 570, 571, 79 LosEd. 1086, but 
“reform may take one step at a time, addressing 
itself to the phase of the problem which seems most 


peute.” 
Challenge: That the section 8(a) authority was intended 
only for use during periods of national emergency. 
Ruling: 
There can be no more reliable an indication 
Suebepislative intent than the specific statutory 
words selected by Congress in delineating the powers 
conferred. Section 8(a) unambiguously provides that 
the SBA is empowered to act “whenever it determines 
M@aae such action is necessary.” 15 UsSeC. 3637 (a). 
This broad mandate answers the argument that Congress 
intended to restrict section 8(a) to periods of 
emergency o 
Challenges That the authorization to negotiate in lieu 
of competitive bidding is an violation of other government 
statutes. 
Two separate issues are involved in this challenge. The 
first being the authority of a government agency to remove 
a contract from the broad competitive field of formal adver- 
tising and award to the SBA thru negotiation; and the second 
being the right of the SBA-to award the subcoritract to one 
of its eligible subcontractors by negotiation in lieu of 


requiring competitive bidding among its limited field of 


Pereible subcontractors. 
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Ruling: 


Section 8(a) empowers the SBA to arrange for 
the performance of prime contracts by “negotiating 
memeuicrwice leuting subcontracts.” 15 UsS.C. 
Oo7(a)(2). The statute does not require the SBA 
to engage in competitive bidding . . . statutes 
requiring competition in government procurement « o -e 
recognize, however, that competition may be dis- 
pensed with when other statutes so provide, 41 
U.S.C. 8252(c)(15), or when the purposes of the 
relevant program make it impractical to secure 
Pempevitions 41 U.S.C. §252(c)(10). Both excep- 
Mens are applicable here. 


Firse, section $(a) of the Small Business Act 
clearly constitutes specific statutory authority to 
dispense with competition. ime Sees S037 a). 

It provides that the SBA may let subcontracts by 
negotiation or any other method. 


Second, competition is impractical in the 
present case. The purpose of the Act is to assist 
small business concernse The Act is based on the 
premise that such firms are unable to compete 
effectively in the marketplace and therefore cannot 
secure government procurement contracts awarded 
through competitive bidding. By increasing their 
participation in government procurement, however, 
these firms can eventually become self~sufficient, 
viable businesses capable of competing effectively 
iene marketplace,, Private negotiation of sub-— 
contracts is the best means of accomplishing this 
goal. To require competitive bidding would be 
contrary to the basic rationale of the Act. Even 
if competition were limited to small business con- 
cerns, there would still be many small business 
concerns that would never receive government pro- 
curement contracts. This result would clearly frus- 
trate the Congressional intent to assist small business. 


Challenge: That the loss of formally bid contracts by 


a competitor to the SBA subcontractor as a result of the sub- 


contractor gaining a competitive edge through his SBA 8(a) 


Ponvract 1S an unconstitutional violation of due procesSe 


The plaintiff argued that the subcontractor received a 


premium on his SBA 8(a) contract and that this premium was 


used to underwrite costs, thereby, enabling him to underbid 
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his competitors on other work offered through the formal adver- 
tising process. Thus, the government’s action in awarding 
mme contract to the SBA subcontractor deprived the plaintiff 
Meenas rights without due process of law. 
ruling: 
» e e We cannot accept the plaintiffs argument 

that the section 8(a) program is unconstitutional be- 

cause the plaintiffs may be disadvantaged competitively. 

There is no constitutional duty to offer government 

procurement contracts for competitive bidding. The 

SBA has the statutory authority to assist small busi- 

ness concerns through private placements of contracts. 

We have held that the SBA has not abused its discre- 

tion in adopting the 8(a) program. The program may 

produce some inequalities among small business con- 

cerns as a class. But in the area of socio-economic 

legislation, the government’s action must be upheld 

if it is related to a proper government purpose. 

Challenge: That the 8(a) program as currently executed 
ms allegal in that it lacks objective criteria other than 
me@se Of race, color, or ethnic origin for the identification 
of those persons who are deemed to be “socially cr economically 
disadvantaged.” 

To date, the courts have not ruled on this issue as none 
of the challengers have been found to have standing to liti- 
gate. Although the challengers have attempted to present con- 
Siderable data indicating the very small percentage of whites 
in the program in support of their charge of discrimination, 
the courts have ruled that to charge discrimination, the 
plaintiffs, themselves, must have applied for the 8(a) program 
and been rejected on the basis charged above. Since the 
challengers had either not applied, or had applied and been 
accepted, they had no grounds to charge that they had been 


discriminated against. As they had not incurred nor were 
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in danger of incurring some direct and personal injury re- 
Sieoine from a Statutory or constitutional right designed to 
meeeect them, the plaintiffs had no standing to litigate. 


[Ref. 7, Pe lea 


TII. PROGRAM DYNAMICS AND PROBLEMS IN APPLICATION 


A. ORGANIZATIONAL REGULATIONS AND VIEWPOINTS 
To make meaningful comments regarding problems either 
encountered during implementation or inherent to the program, 
it is necessary to have an adequate understanding of the 
directives and rules under which it operates and the 
philosophies and viewpoints of the participants. To accom 
plish this, the actual mechanics of the operating procedures 
employed by the Smail Business Administration and the Depart— 
ment of Defense and its components in their execution of the 
program must be examined. The SBA and DOD each have their 
own regulations by which they must operate. In examining the 
Meenanics of the program, the requirements of each set of 
regulations will be compared to note differences which might 
create obstacles inhibiting cooperation between the SBA and 
DOD. Where actual practice differs from the stated regula- 
tions, this will also be noted. Recommendations for changes 
to these procedures and other comments are presented. 
feo nefulations 

Procurement within the Department of Defense (DOD) 

1S accomplished in accordance with the policies and procedures 


outlined in the Armed Services Procurement Regulations, 
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better known as the ASPR. These regulations may be supple- 
mented by subordinate directives issued by departments and 
eee es Within DOD, but the ASPR remains the controlling 
directive and will be used in this comparison. 

Procedures which the Small Business Administration 
follows in its implementation of the 8(a) program are found 
feet ie 13 of the Code of Federal Regulations (CFR), Part 
moemeetne 1975 edition of the CFR outlines the current pro- 
cedurese Supplementing the CFR are Standard Operating 
Procedures (SOP) issued by the Small Business Administration. 
The SOP was used as the reference for SBA regulations together 
With the CFR. 

£e Viewpoints 


Implementation of these regulations is affected by 
@m@esinterests and Biisloconi 6s of the various participants 
maecne program. For the purpose of this thesis, the parti- 
Se@emes Considered include not only DOD, the Navy, and the 
OBA, but also the minority subcontractor, and indirectly the 
CongresSe 

Pie contractor views the program in terms of the 
benefits, either long or short range, which he receives from 
ite For the contractor looking for long range benefits, the 
(a) program may well raise high expectations, Aware that 
the government is the largest single buyer of products and 
services, the contractor may look upon the program as a sure 
means to propel him into the economic mainstream of American 


life. To accomplish this, he will expect the SBA to provide 


adequate support in the form of contracts and management 
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meisotance. Failure of the program to live up to these 
expectations can result in an embittered and disappointed 
contractor. iiomicumcmnectheot Such a failure will result in 
a situation more unsatisfactory than that which would have 
occurred had there been no program at alle On the other 
hand, some contractors will view the program only from the 
short range and enter the program to make a quick profit and 
therefore will not expect nor necessarily desire SBA manage- 
ment assistance. While they will suffer disappointment only 
in the event that they fail to make a profit, their dis~ 
appointment will be minimal compared to those who have invested 
considerable time and effort in an attempt to establish a 
viable business. 

The philosophy of the SBA is to a large degree in- 
fluenced by external political pressures to produce results. 
In the early stages of the 8(a) program, these results were 
most easily demonstrated by the dollar value of contracts 
awarded and the number of contractors in the program. This 
method of measuring program effectiveness produced a philosophy, 
particularly at the District level, of awarding a large total 
dollar value of contracts and bringing more contractors into 
the program. Recent attention to the small number of eraduates 
Since the initiation of the current program has resulted in 


a change to this philosophy. Results are now to be measured 





a 
Graduates are contractors who have completed the 8(a) pro- 
gram by developing to the point where the firm no longer re- 
m@aires S(a) assistance. 
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by the number of graduates from the program. This change 
in the effectiveness measure will undoubtably result ina 
shift of the SBA*s philosophy tcwards more active concern 
for the quality and quantity cf the assistance provided the 
macavidual contractor. | 

Pies see phalesepiy and policies are also influenced 
Peeene resources provided them to meet their objective. 
Although the theoretical philosophy of Congress regarding 
8(a) has been well documented in the intent section of this 
thesis, the Congress’s pragmatic philosophy is expressed by 
the amount of funds which they appropriate to support the 
Pereprogram. These funds, which are sufficient to provide 
Seeyea Specific SBA staffing and level of contractor support, 
mmplacitiy limit the number of contractors who can be admitted 
to the program and be given adequate management assistance. 

In considering the Navy’s philosophy regarding 8(a) 
there are two levels within the Navy which must be considered. 
One level is at the top where the Assistant Secretary of the 
Wavy for Installations and Logistics (ASN(I&L)) has the 
ieeoponsibility for establishing Navy policy and goals re- 
garding the program. The second level is in the lower 
echelons where the procurement offices are involved with the 
@ecrational aspects of the program. 

The ASN(I&L) and the Assistant»Secretary of Defense 
(I&L), who administer the program for their respective 
Beemebcrics, are grouped together for discussion purposes 


because of similarities in philosophies. Both Secretaries 
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(Defense & Navy) are more concerned with the support accorded 
tie program than the end results achieved, i.e., producing 
male minority firms. This is not to imply that they are 
unconcerned with the end results, but it is their philosophy 
that the Navy*s duty is to provide contractual support for 
the program to the maximum extent possible, rather than 
mame the optimality of the program as a vehicle for pro- 
ducing established minority businessese In the words of one 
official in the office of ASN(I&L), 
Meee the Navy should give the 8(a) program a fair 
chance by providing the assistance requested. If the 
future reveals that the 8(a) program is not the most 
effective means for producing successful minority firms, 
it should be abolished and a new method triea. We can- 
not truly ascertain its success, however, unless we 
Support the program to the best of our ability. 

The philosophy of the Navy”’s procurement offices is 
to meet their objective of obtaining goods and services in 
Mae raght quantity, at the right quality; for the right 
price, in a timely fashion to satisfy the Navy’s logistical 
requirements, Although the procurement offices are assigned 
targets for 8(a) awards, their primary concern is to obtain 
the required product in a manner consistent with the afore- 
Meneitoned parameters. Procurement officers generally support 
the objectives of the 8(a) program, but are reluctant to 
have a requirement filled through an 8(a) contract if they 
believe they will have to pay a higher price or will receive 


a product of inferior quality as a result of contractor 


mAexXpeCrience. 
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B. THE GOALS AND OBJECTIVES OF THE 8(a) PROGRAM 
In reviewing the program procedures, both prescribed 
and de facto, the primary requirement for assessing the 
importance of any differences or problem areas as well as 
mimes correctness, completeness, and even the order of the 
steps within the procedure, is a knowledge of the goals and/ 
or objectives of the program. As there are two primary 
Saeporl areas tor the program, the SBA and the procuring 
agencies, in this case the U. Se Navy, a look at the goals 
and objectives of each is in order. 
1. The SBA’s Goals 

The SBA’s objective for the 8(a) program, as expressed 
in the Code of Federal Regulations, is to assist small. busi- 
ness concerns owned and controlled by socially or economically 
disadvantaged persons to achieve a competitive position in 
the marketplace. The specific intermediate goals by which 
this objective will be obtained, however, are not so clearly 
stated. In the past, the specific intermediate goals have 
been primarily to encourage the growth of the program by a 
Pe tweral increase in the support provided by the procuring 
agencies. These goals were expressed in the form of increases 
to the total dollar volume of contracts awarded for each 
year. A by-product of the concern toward increasing the 
total value of contracts awarded was to increase the number 
@ contractors in the program. 

The initial goals were set for the SBA by the Narco, 


Council for Minority Business Enterprise, established in 1971. 
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(Ref. 33] Subsequent goals were generated within the SBA 
based on consideration of the previous year’s performance, 
the projected level of SBA staffing, and to a small degree 
tie SBA s portfolio of contractors. The number of contractors 
to be in the program was generated on the basis of how many 
contractors it would take to perform the workload, expressed 
@eecne dollar volume of contracts. Recognition of higher 
@emcentratvions of minorities in certain sections of the 
nation was given when the total goai was broken down and 
assigned to various SBA Regional and District offices. 

A new concept of goals, in the form of program com— 
pletions, i.ee., minority firms which graduate as viable 
bmednesses, was introduced in FY 75. [Ref. 7, p. 72] The 
S@eenas established a goal of 126 graduates by the end of 
that fiscal year under this new concepte 

ee Navy Goals 

The Navy’s overall objective has been to support the 
program. Yearly goals for increases in the dollar amount of 
S(a) awards by Navy commands were directed by the Assistant 
Secretary of the Navy (I&L). The goals were expressed in 
the form of percentage increases over the previous year’s 
S(a@) output. Recent goals were a 25% increase for FY 73, 
Meeetor FY 74, and a 20% for FY 75. ([Refs. 26, 16 and 27] 
Establishment of these goals is not independent of the SBA’s 
goals. The SBA’s new objective for the forthcoming year is 
presented to the Interagency Task Force on Procurement for 
Minority Business, a task force appointed by the Interagency 


Council for Minority Business Enterprise. (The former 
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Advisory Council for Minority Business Enterprise.) This 
Task Force is made up of representatives from each of the 
procuring agencies and the SBA. The impact of the SBA“s 
goals on the agencies and their ability to support these goals 
is discussed. Upon agreement with the SBA’s goals, as has 
been the case to date, each agency indicates what the extent 
of its support will be. The Department of Defense has, in 
the past, relayed this goal to the individual services with- 
out specifying the support each will provide. For FY 75, 
however, each service was given a specific target in support 
Meche DOD goal. [Ref. 25} The DOD instructions to the 
services concerning these goals have not directed attention 
to any specific areas of contracting. One exception to 
this occurred in 1972 when a memorandum by then Assistant 
Secretary of Defense (Installations and Logistics) Barry 
pemllito urged increased attention in the construction area, 
[Ref. 26] No specific guidance as to amount however, was 
given in this area. 
ee The Need for New Goals 

The present efforts of the Small Business Administra- 
tion to develop new goals, using program completion as a 
measurement, is commendable and the authors support the effort, 
even though the details of the new goals are not yet known. 
The lack of any objectives, during the early years, expressed 
in terms of measuring end results of the program, while not 
desirable, is not necessarily damaging. The knowledge that 
it would be a few years before any contractors completed the 


program, gave the SBA a period of time in which to concentrate 


40 





jer limited resources on the problems involved in developing 
the procedural details of the program. While the 8(a) authority 
itself was relatively well understood by all involved, the 
@ewailed portion of the program dealing with the criteria 

for admission, the extent of management assistance necessary, 
and the general overall learning curve connected with the 
program were yet to be established. Though it may be argued 
that the initial establishment of specific graduation goals 
would have provided incentive to hasten the development of 

the program, it can also be argued that this type of goal 
would have created undue pressure on the SBA to prematurely 
graduate contractorse This effect would have been to the 
detriment of the program during its early development. Con- 
versely, the establishment of graduation goals for fiscal 

year 1975 was none too soone The early entrants into the 
program have been in long enough that some method of measuring 
their progress was sorely needed. With the development of 
criteria for determining program completion, contractors’ 
eligibility for graduation would seem to be a very sound 
indicator of their progresse Imposed late in the contractor’s 
development phase, graduation pressures will also serve as 

an introduction to the pressures he will encounter once he 

has graduated and is on his owne The SBA has cautioned, 
Mewevers that attainment of the gpal.of 126 graduates during 
this period of severe economic malaise should not be given 
high expectations. All businesses have suffered severe set-—- 
backs and the 8(a) contractors are even more susceptible. 


mienwauuhnors concur with this assessment. 
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In addition to the development of graduation goals, 
it is recommended that the SBA implement a follow-up program 
tO monitor the continued viability of contractors for a given 
period of time following graduation. Official concern for 
a sustained measure of success should counteract efforts to 
graduate contractors too soon. Expectations of long-term 
freorlicgy Should be reconciled, however, with recognition 
of the high failure rate of small business as a whole. 

Another concept SBA is considering, is halting the 
increase in the number of contractors in the program and 
concentrating on putting its resources to the best use in 
ensuring the optimal development of the contractors already 
in the programe This concept acknowledges the fact that 
the SBA has limited resources available to support the pro- 
gram and has had only moderate success in increasing these 
mesources., The SBA originally proposed limiting the number 
of contractors in the program to 1500 and the total contract 
mpems FO $250 million per year. [Ref. 7; pe 17) This 
proposal was subsequently modified to reduce the number of 
Eeieractors to 1260 as a result of reductions in the SBA 
staff to support the programe [Ref. 35, pe 4] To ensure 
that their efforts are put to the best use, the SBA’s District 
offices have been directed to review their current contractors 
and retain only those that are showing progresse Concurrently, 
the Districts are developing agency support requirements for 
these contractors based on the contractor’s individual pro- 


Meeved needs. The SBA will then be able, for the first time, 
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to base its total dollar volume goal on the actual needs of 
the contractors. An argument may be advanced that the SBA, 
by pursuing such a policy, may be eliminating those con- 
meaeLors who need help the most. This argument is discussed 
jmea later section of this thesis which addresses the effect 
of resource limitations. 

Three recommendations regarding goals follow. A 
recent General Accounting Office study of the &(a) program 
(Ref. 7, pe 10] found that the contractors have been chroni- 
Cally undersupported with respect to the needs projected in 
their business plans. The $250 million in support for 1260 
@emeractors proposed by the SBA will result in less support 
and more contractors than in FY 74 when the GAO found $272 
feeelaon to be inadequate support for 1132 contractors. 

The first recommendation, therefore, is that the 
perpecisrepgard its goal of $250 million in contract awards 
and instead use the actual needs of the contractors to be in 
the program as a goale In this case, the needs of the con- 
tractor are measured by the projected dollar amount of §(a) 
contracts he will require to attain self-sufficiency. These 
meeaorare included in his business plan which will be dis- 
Cussed iater inthe thesis. Ii this figure is too high for 
Meeeptance by the Interagency Task Force on Procurement for 
Minority Business, the number of contractors should be 
further reduced to correlate with the reduced amount of con- 
Mractual Support agreed to by the Task Force. There should 
be no more contractors in the program than the number whose 


needs can be fully met. It seems illogical to fail to 
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provide a contractor the support he needs and at the same 
time expect him to succeed. 

The second recommendation is a corollary of the 
meeepeand requires that the limit on the number of contractors 
in the program not be set at 1500 or 1260 but rather deter- 
mined by the contract support which the agencies provide 
the SBA and the management assistance which the SBA can 
provide the contractors. 

The third recommendation relates to the earlier recom- 
mendation that the SBA implement a follow-up program to moni- 
femeene Continued viability of contractors for a given 
period of time following graduation. In developing this 
monitoring program, definitive, measurable criteria must be 
established to determine what is meant by viability. The 
authors recommend that the SBA develop such criteria, but 
fully realize that their development is a task of no small 
proportion. Nevertheless, if the effectiveness of the program 
is to be accurately measured, the generation of criteria 
must be undertaken. Even though an outside observer may not 
agree with the resultant criteria, he will at least know 


upon what measure the success of the program is based. 


C. ELIGIBILITY FOR ENTRY INTO THE PROGRAM 

The program as outlined in the regulations may be con- 
Sidered as a cycle in which the needs of the 8(a) contractor 
are determined, procurement requirements supporting these 
needs are identified and provided to meet these needs, 
and the process repeated until such time as the contractor 


is adjudged ready to graduate from the program and 
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compete on (eowe Wmeiienie Private Secyor., This cycle places 
the burden of initiating the program on the Small Business 
Administration. Both the Code of Federal Regulations (CFR) 
and the Armed Forces Procurement Regulations (ASPR) clearly 
indicate that only the SBA has authority to bring a con- 
tractor into the program, although the Department of Defense 
Pm@emouner government agencies may refer interested parties 
to the SBA. The ASPR, however, contains no provision con- 
cerning the entry of contractors into the program, other 
than a requirement that they be certified competent by the 
memeprior to receiving a contracts All directives concerning 
emeesibility and the entry process are contained in the CFR 
and the SBA’s SOP 60 41 1. 
ine only eligibility requirements stipulated in the CFR 
for entry into the 8(a) program are that the small business 
concern must be owned and controlled by one or more socially 
or economically disadvantaged persons. Viewing this as 
two basic criteria, ownership and control on one hand and 
social or economic disadvantage on the other, the latter wiil 
be considered first. 
le Socially or Economically Disadvantaged 
The CFR ( 8 124.8-1) amplifies its definition of 
“disadvantaged” by stating that: 
such disadvantage may arise from cultural, social, 
chronic economic circumstances or background, or other 
Similar cause. Such persons include, but are not limited 
to, black Americans, American Indians, Spanish Americans, 
oriental Americans, Eskimos, and Aleuts. Vietnam-era 
PEe@vice in ule Armed forces may be a contributing 


factor in establishing social or economic disadvantage. es 
Geen pie. 170 | 
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The use by the SBA of the words socially or economically 
disadvantaged as opposed to socially and economically dis- 
advantaged greatly expands the field of eligible firms. By 
allowing a firm to be socially or economically disadvantaged, 
the SBA grants program access to firms operated by relatively 
affluent but socially disadvantaged persons. There is con- 
siderable controversy as to the wisdom of this policy, and 
the SBA was recently criticized by the General Accounting 
Office for admitting firms with minority owners of relatively 
meeienes worth into the program. [Ref. 7, ps» 29] The SBA 
maintains, however, that its policy is justified. The 
philosophy underlying its argument was expressed by the SBA 
Administrator, Mr. Thomas S. Kleppe in March 1974 in the SBA“s 
Report to the Subcommittee on Small Business of the Committee 
on Banking and Currencye 

e e e Another question is what degree of economic 
disadvantage is necessary to determine an individval’s 
eligibility to participate in the program? If a person 
has been able to earn a salary above the national average, 
should this disqualify him? Jf not, at what level of 
economic affluence do we stop? However, if the program 
objectives envision the lessening of the national im- 
balance of business ownership between the disadvantaged 
(basically minority group) and those in the non-dis- 
advantaged class it will progress more efficiently by 
including as owners those of the disadvantaged group 

who have proven capabilities and greater potential 

for success in business management. To date, SBA has 
taken this approach even though vulnerable to the 

anomaly of assisting the affluent disadvantaged. 

Once again, this course is subjective, arbitrary 

and variede Yet any language the Agency can find 

to be more precise inevitably results in discriminating 
against a segment of the very group it is bound to assiste 

In response to numerous criticisms about its lack of 


memenconcrece elipibility criteria for the socially or 
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economically disadvantaged, the SBA elaborated on the 
Memrnicv1on provided in the CFR in an attempt to provide the 
eared Pompei ines SOR S60 41 1, the SBA indicated 

that where the eligibility criteria in the CFR was inadequate 
to determine acceptance, consideration may also be given to: 


Ts inability to obtain technical assistance, business 
assistance, or financing. 


fee impediments and obstacles encountered in entering 
into the economic mainstream resulting from discrimina- 
mon or Other circumstance. 

350 Inability to compete effectively in the marketplace 
because of restrictive practices on the part of financing 
Seecommercial agents. 

4. Frequency of unemployment or marginal employment 

due to residence in depressed areas or past practices 

OL discrimination based on background or other 
circumstances. 


5. History of applicant income status. 
femn 36. pe. 251 


In addition to the above criteria, it should also be noted 
that firms owned by handicapped individuals are also eligible. 
Even with this additional information, however, there remains 
a considerable amount of subjectivity in the selection of 
eons deemed eligible for the S(a) program. The need to 
Beeeecise this subjectivity is increased by the limitations 
on funds and personnel for the SBA because these limitations 
fee resurict the number of contractors who can be in the 
programe This, in turn, requires the SBA to reject more 
applicants. 

Although ali of the SBA criteria for program entry make 
Tommention Of any specific requirement that the owners be 


manorities, application of the criteria by the SBA appears 
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to have essentially eliminated non-minorities. Table 2, on 
the next page, indicates that from the inception of the pro- 
gram through FY 74, the vast majority of contractors who 
successfully met the above criteria and subsequently were 
awarded contracts, were in fact, minorities. 

20 Ownership and Control 

With regard to the first part of its basic eligibility 

Cratveria, that of ownership and control, the CFR notes that 
the ownership may take one of several forms. [Ref. 4h, p. 
175] These include proprietorships, partnerships, and corpora- 
tions. The SBA has clearly defined its meaning of ownership 
in each of these instances by requiring that disadvantaged 
persons maintain at least a 50% interest in the case of 
partnership, or in the case of a corporation, at least 51% 
of each class of voting stock. The SBA’s meaning of control, 
however, is not so clearly defined. The SOP implies that 
control exists when the owners actively participate in the 
management and operation of the firm. Unlike the definition 
provided for ownership, however, this definition confers no 
measurable meaning. To determine control, its meaning must 
be specified in measurable terms. For example, does control 
confer the power to set salaries, hire personnel, authorize 
expenditures, etc? Without some definition of its meaning 
of control, the SBA appears to have no measurement by which 
to determine whether it exists. It is recommended that 
if the SBA is to require control by disadvantaged persons, 
it should provide more definitive guidelines as to the 


Meaning of control. 
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By requiring both ownership and control, it appears 
ties OBA 1S attempting to prevent entry by firms which are 
owned by disadvantaged persons, but are staffed and controlled 
by non-disadvantaged persons who accrue the majority of the 
benefits derived from the operation of the firm. While this 
requirement may prevent the entry of such “front” organiza- 
tions, it also prevents the minority firm from obtaining 
needed capital from non-disadvantaged persons. 

3. Effects of Resource Limitations 
ae Sponsorship 

A fourth type of ownership arrangement which the 
SBA allows, that of the sponsor relationship was instituted 
because of the SBA“s limited resources and provides consider- 
able insight into the complexities of the ownership and con- 
meemy Versus ownership or control question. Under this 
arrangement, the SBA allows profit-oriented business sponsors 
to assist 8(a) firms in managing their business operations 
and to provide them with capital and training. With this 
arrangement, the SBA can reduce the resources which it must 
commit. In return for their assistance, sponsors obtain 
limited stock ownership in 8(a) firms and/or receive fees 
from the firms. The impact of this type of business firm on 
the 8(a) program is indicated by the fact that sponsored firms 
constitute only 3% of the. total number of firms in the program 
Since its inception, but performed 18% of the total dollar 
melume of contract awards. [Ref. 7, p. 18] In addition to 
providing insight to the ownership-—-control guestion, the 


Spersorship program is also of interest as it was the most 
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frequently criticized aspect of the 8(a) program by all the 
Nemes orocurement personnel interviewed during research for 
toes thesis. The majority of the complaints centered around 
charges that the sponsorship program was merely a “front,” 
whereby established non-minority contractors could make 
fee@escsive profits by performing a contract negotiated to 
help an inexperienced minority firm. 

The recent report to Congress by GAO indicates 
the program originated when the SBA began obtaining large 
service-type contracts from procuring agencies for award 
ieee the &(a) program. [Ref. 7, p. 18] From the SBA’s 
View point, the large contracts were desirable as they enabled 
the SBA to more easily meet its total dollar volume goals. 
The administration of a few large contracts required less 
of SBA°S manpower and other resources for monitoring, training, 
and management assistance, than would be required for many 
small contracts with the same total dollar volume. Award of 
Mmese contracts, however, produced two significant problems 
for the SBA. The first was that the small disadvantaged firms 
usually lacked both capital and proper management talent to 
successfully perform large contracts. The second problem was 
that independent contractors who had previously received the 
contracts competitively, realized they were losing contract 
Opportunities and, as a result, became highly critical of the 
Bea) program. Efforts by the individual contractors to halt 
these encroachments through the SBA, the courts, and Ee Com 


meees were CO no avail. During their discussions with the SBA, 
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the contractors became aware of the profit potential in be- 
coming sponsors and decided to join rather than fight the 
Seno oupport for the belief that profit was the primary in- 
centive, was provided by the GAO’s report that in interviews 
With seven (7) sponsor firms, six (6) stated that they became 
sponsors to make a profit and protect their livelihood. [Ref. 
foe 19) 

For the SBA, the appeal of the sponsorship pro- 
Sram was its ability to alleviate the 8(a) contractor’s 
demands on the SBA’s limited resources by substituting the 
Sponsor as the focus of those demands. Thus, the sponsor- 
ship program can be traced to Congressional staffing and 
funding limitations. 

In addition to approving the sponsor progran, 
ie SBA also promulgated further directives, which if properly 
implemented would alleviate the validity of concern for their 
livelihood as a reason for the independent firms to become 
Sponsors. These criteria noted that contracts would not be 
em@epved if there existed a significant possibility that a 
Small business concern would suffer a major hardship if the 
procurement was removed from competition. In determining 
this possibility the firm should have received at least one 
award of a similar contract during the past year and be 
dependent upon such recurring awards for a significant por- 
imieieor its overall sales. [Ref. 36, p. 16] A second criteria 
required that the SBA not accept contracts where in its judge-— 


ment, the percentage of procurements considered for 8(a) 
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Gemeracuing 1S excessive in relation to the total purchases 
of like or similar requirements of the government. [Ref. 36, 
6] 

These same restrictions may also act to the detri- 
ment of the &(a) program by limiting the number of contracts 
available to minority contractors. The need for proper inter- 
pretation and application of these clauses is thus crucial 
to the success of the program as failure to apply them 
jmepe ously, could result in either of two extremes. On the 
Ome hand, excessive concern for independent contractors would 
greatly reduce the amount of contracts that would normally 
be available for 8(a) consideration, while on the other hand, 
excessive concern for the 8(a) firm would provide no protec- 
tion to independent contractors greatly dependent on govern-— 
ment contracts. Although the restrictions do appear contrary 
Mmemene SBA°s goal of aiding minority contractors, they ere 
consistent with the basic intent of Congress in passing the 
Small Business Act, which was to aid all small businesses. 

The SBA’s efforts to aid one segment of the small business 
community should not be to the detriment of the remaining 
erm S.. 

In evaluating the operation of the sponsor program 
and tne relationship between the sponsor and the disadvantaged 
firm, the GAO reported several significant findings. The 
majority of the sponsors indicated that while they desired 
to develop the 8(a) firms into viable businesses, they did 
not want them to become competitors but would prefer to keep 


them dependent on the sponsors. [Ref. 7, po 19] This desire 
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memrebain control aifected the operational relationships 


which the sponsors had established with the 8(a) firms. The 
imelure of the SBA to clearly define the criteria by which 
the disadvantaged person’s control of the firm would be 
measured, resulted in a wide variety of operational relation- 
ships between the sponsor and the firm. Although the firms 
and their sponsors must submit a management agreement out-— 
lining the proposed relationship, the lack of specific require- 
ments for detailed descriptions of services to be provided, 
and the delineation of authority and responsibilities has 
largely negated the value of the agreement. The GAO’s findings 
included numerous instances where the sponsor maintained all 
miei inancial records of the 8(a) firm; instances where the 
Sponsor prepared, wrote, and signed all the payroll checks 
for the minority firm, and arrangements whereby sponsors 
were authorized to make expenditures of minority firm funds 
Mmeenout obtaining co-signatures of the S(a) firm officers. 
[Ref. 7, pe 20-21] The minority firm owners were frequently 
limited to general supervision, maintenance of employee tiie 
Sheets, and informing the sponsor of financial peoblems. 
Mei. 7, De 22] Even in the relatively simple area of estab~ 
Jishing criteria for fees which the sponsors are permitted 
to charge the 8(a) firms, the GAO noted that the SBA provides 
no guidelines. Fees ranged from 6%t016.6% of the gross 
mevenues of the 8(a) firm. [Ref. 7, p. 23] 

Although the GAO’s findings may be indicative of 


meneeca L0r tighter controls by the SBA over the sponsorship 
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@eeeram, there is another interpretation of the findings. 

The basic concept of the free enterprise system is competition. 
Every business strives to outdo its competitors. This con- 
cept is supported by the GAO’s report that the majority of 
the sponsors contacted indicated no desire to create com-—- 
Pemeors, it thus appears contrary to the basic tenets of 
free enterprise to genuinely expect a sponsor to encourage 
pamcea) contractor to become a self-sufficient, growing firm. 
While the sponsor may well enter the program to gain a profit 
from the fees he will receive from the 8(a) firm, it appears 
femoracal to expect that he will actively strive for the 
development of a contractor who could one day put him out 

of businesse Consciously or subconsciously, the sponsor 

will obstruct the minority firm’s progress. Evidence of this 
temelcarly provided in the GAO report. 

The authors therefore recommend that the sponsor 
program be discontinued. If this recommendation is not accepted, 
however, and the sponsor program is to continue, the authors 
concur strongly with the GAO recommendation that the SBA 
clearly monitor the sponsor programe They also recommend 
that the SBA establish more stringent guidelines regarding 
the content of the management agreement to ensure that the 
minority firm receives the proper training and guidance neces- 
Sary to enable it to become independent, and to ensure that 
disadvantaged persons retain true control of the firme Sucn 
agreements could be constructed such that the sponsor receives 


a fee contingent upon the 8(a) firm becoming self-sufficient 
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thereby providing the sponsor an incentive to aid in the growth 
pmoecstablishment of the minority contractor. 

The authors further suggest that if the SBA imple- 
ments the degree of control required to provide assurance of 
some degree of success for the sponsor program, the cost of 
these controls in additional manhours and money, may well 
offset any savings accrued by having sponsors provide manage- 
ment assistance to contractors vice the SBA. 

be. Impact on Contractors 

As discussed earlier in this paper, the SBA planned 
to limit the number of firms in the 8(a) program and concen— 
trate its limited resources on these firms. In the process 
feeeimiting the number of contractors who participate in the 
eee) program, thereby requiring a reduction of contractors 
presently involved, the SBA may be eliminating those con= 
tractors who need help the most. Provided with limited funds, 
the SBA has chosen a policy of attempting to help the maximum 
number of contractors by concentrating on those with the best 
Chance of success. While it may be argued that they could 
have chosen to take only a few who need a large amount of 
assistance, the choice of which approach will most aid minorities 
is subject to the opinion of the chooser. 

The authors therefore recommend that the SBA, in 
determining which contractors should be terminated from the 
program, first examine all the other contractors in the pro- 
gram to determine if some might better be served by other 


SBA programs. Some of those &(a) contractors who have developeu 
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to the point where they no longer need all the support 
@meered by the 8(a) program, may be able to have their needs 
met by other SBA programs. By transferring these firms out 
of the 8(a) program, more of the less experienced contractors 
can be retained in the program. 

By limiting the number of contractors who can be 
in the program, the SBA also assumes the unenviable position 
Sieaecading which contractors must be terminated or praduated 
and which contractors will be admitted to the program. 
Standards for admission, termination, and graduation are 
discussed in later sections of this thesis, but regardless 
of what criteria are used, there will no doubt be some 
minority firms who will feel they were not given a fair 
chance to participate in the 8(a) program. These feelings 
will probably result in letters to Congressmen and other 
persons of high authority. The alternative to limiting 
the number of contractors in the 8(a) program is to allow 
program entry of all socially or economically disadvantaged 
firms who apply for 8(a) assistance and allocate existing 
resources among them. Even with this alternative approach, 
the decision as to who will be helped must still be made 
unless there are adequate SBA resources and agency support 
requirements to support all the contractors in the program. 
When the needs of the contractors in the program exceed SBA 
resources and supporting procurement requirements, a decision 
must be made as to which contractors will be assisted. The 


authors believe it unlikely that Congress will grant the 





peeche required level of resources to support all potential 
§(a) contractors, and equally unlikely that agency procure-— 
ment requirements would continue to be compatible with con- 
Meteeor needs as these needs grow. Thus, the problem of 
determining which contractors should be assisted is simply 
meaayea until after the contractor is in the program. Un- 
jimited entry would only increase the number of contractors 
about whom this decision must be made. The authors believe 
that delaying the decision to withhold assistance from a 
Segeraclor until after he is in the program will result in 
greater animosity on the part of the contractor since he 
will probably have more time, money, and effort involved 
than when he is seeking initial entry. The authors, there- 
meme, concur with the SBA policy of limiting the number of 
Semeractors in the program. 

To determine who wiil be granted program entry, 
the authors recommend that all firms applying for assistance 
under the 8(a) program first be screened by the SBA to deter- 
mine if they may be better served by other SBA or government 
programse if it is determined that the firm may be best 
assisted by the &(a) program, it should then be determined 
if the firm is owned and controlled by socially or economically 
disadvantaged personse After verifying that the firm is 
Gualified for 8(a) assistance, a decision would then be made 
by the SBA, based on definitive criteria, as to whether the 
firm required SBA management assistance and/or a business 
education orientation before receiving a contract. Those 


requiring assistance ocr education would be scheduled for 
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m@eiever training iS appropriate. Once again, the SBA 
would be free to utilize other SBA or government programs to 
meeviae Or aid in this training. The personnel of SBA would, 
Mmewever, Still act as the focus and overall coordinator of 
assistance for the firm. If the scheduling was for more 
than, say 60 days in the future, the company would have to 
reconfirm periodically with the SBA that it still desired 
assistance, or else be eliminated from the schedule. This 
system of reconfirmation would serve to eliminate those firms, 
meen the future, decided not to participate in the program. 
hens Mop mecaune vhis trainame, and those that 
complete the training outlined in the previous paragraph, 
would go on a waiting list of firms that are ready to parti- 
cipate in an actual contract. As openings in the program 


become available in the firm’s area of expertise, the firm 


would be admitted to the 8(a) program. 


D. THE BUSINESS PLAN 

Although an applicant’s eligibility for the &(a) program 
is determined by the criteria discussed previously, his 
Beceptance into the program depends on the submission and 
approval of a business plan. 

im obA Policy 

Where an applicant is found to be qualified in all 

other aspects, if the SBA official believes the likelihood 
Of being able to provide sufficient contract support is 
minimal, he should so inform the applicant and discourage him 


meem submitting a plans» This policy protects both the SBA 
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emaecme contractor. Tke SBA avoids investing resources in 
eontractors who will never be in the program. Simultaneously, 
the risk of an unnecessary expense to the contractor is 
meamecd 25 the SBA 1s not authorized to reimburse an appli- 
Gane tor the expense involved in the preparation of a business 
pecs Lhe contractor is instead expected to amortize the 

cost during the time he is in the program. 

Assuming the likelihood of contract support, the 
applicant is authorized to submit a business plan. The plan 
is an extensive report which not only documents his eligibility 
for the program in terms of his status as a disadvantaged 
person and his ownership and control of the firm, but also 
emmbames how the &(a) subcontract assistance which he is 
requesting will enable the firm to improve and expand its 
Pepabilities in order to become self-sustained and profit- 
Smeent ed . 

The preparation of this plan is not an easy task, but 
jne contractor is not required to prepare it alone. The SBA 
offers training courses at their district offices on business 
plan preparation and has considerable resources available 
in terms of counseling and tutoring in all areas of small 
business management. 

@. Business Plan Content 

The business plan provides information in eight 
neral Eredemebouumene appilacant damm [{[Refsa36, p. 2637] 
Miveetirst area is a description of the proposed business in- 


cluding the type, purpose, and goals of the firm. The 
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second section of the plan provides background on the firm, 
outlining the chronological development of the firm and 
identifying and discussing significant problems and successes 
Sering this period. 

Micwlex Genera e@isScussead an the plan is that of the 
ownership and control of the firm. All legal documents con- 
nected with the founding of the firm are included, together 
with an indication of the degree of ownership by each stock- 
Mewder or officer. Of particular importance is the inclusion 
of a listing by name of all officers and stockholders. The 
SBA regulations require documentation of the dis- 
advantaged status of these persons. The writers were en- 
couraged to find duminiGeublcim wists tOvobA Dastrict and 
Reeional offices, that some offices have addressed this point 
in their business plans by including a requirement for this 
mirormation in the format. In its report, however, the GAO 
indicated that this was not the case throughout the SBA. 
Memeuneless, the efforts by some field offices to document 
the evidence of disadvantage is commendable since the authors 
also believed that some effort must be made in this area to 
ensure that the assistance provided in the 8(a) program is 
given to those for whom it was intended. 

The fourth section of the business plan contains infor- 
Mation about the product or service which the company proposes 
to market, while the fifth section presents information on 
management. Included in this information should be an organi- 


@eieronal chart, plus a description of all agreements or 
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contracts for outside management and business consultants. 
These management contracts must be approved by the Associate 
Administrator for Procurement and Assistance. 

The sixth section contains the heart of the business 
Mmeeeos far as the procuring agencies are concerned. Covering 
marketing, this section provides data on the anticipated 
growth rate of the firm. This anticipated growth rate deter- 
mines the amount of support which the firm will require from 
the SBA in the form of &(a) subcontracts. The growth is 


depicted in a graphic format as indicated in Figure 3. 


i eee 


8(a) Contract Support Requirements for a 
Typical 8(a) Contractor Business Plan 
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sources: Interview with Mr. Richard Beans, Small Business 
PamiMiseieads LOM, Washington, D. €., 24 Feb. 1975. 


62 





Pemean be seen in the wraph, the plan requires that initially 
Ghie contractor receive a high proportion of his revenues 

from the 8(a) contracts. As the firm grows, the percentage 
Of non S(a) work increases until 8(a) support is no longer 
required. Figure 2 is a hypothetical example and varies 
depending on the firm, the industry, and other circumstances. 
For example, one firm may graduate in three years while 
another may require five years of support. This recognition 
of the variation in time requirements between industries and 
ims 1S a recent change in SBA policy. Prior to the change, 
miempolicy was to limit the contractor’s participation to 
three years. The ilevel of support also varies widely from 
firm to firm, both in dollar value and percent of revenues. 
This portion of the business plan is extremely crucial to 

the success of the firm. An overestimate of total initial 
contracts, if attained, may exceed the firm’s capacity and 
Sees in poor performance. On the other hand, an under- 
estimate of total initial contracts may result in the firm 
being unable to recover its fixed costs, thereby incurring 
altloss. A loss may also be incurred if the contractor over- 
Beeumeces his ability to obtain non 8(a) contracts. This will 
require additional support by the SBA if the contractor is 

to remain viable. An excessive growth rate can also create 
problems as it can result in the firm’s working capital and 
management capabilities being exceeded. While none of these 
events will necessarily result in the firm being dropped from 
the program, they will require a reassessment and re-evalua- 


tion of the plan. Although readjustments of the plan may be 
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authorized if needed, they can be discouraging to the con- 
tractor. A careful analysis of the plan by the SBA is there- 
fore required before approval, to ensure that this estimate 
of growth for attaining a posivion in the competitive market 
ieerealistic. 

The seventh section of the plan describes the facili- 
ties and equipment which the firm either has or will need. 
imeony of the property is leased or rented, a copy of the 
lease or rental agreement should be included. 

The last section of the report covers the financial 
aspects of the firm. A balance sheet and a profit and loss 
Meacement for the current and last 3 years (if applicable) 
mest be prepared. A detailed indication of the firm’s 
financial needs for additional equipment, working capital, etc. 
must be provided. Cash flow projections for each of the years 
mre contractor is in the program, must be produced along 
with an explanation of how the firm proposes to finance per~ 
formance of its 8(a) contracts. For the average minority 
iim, this is perhaps the most difficult’ section of the 
business plan to prepare, but it is also the most important, 
as a complete understanding of this facet of its operation 
ms crucial to the success of any business. 

As noted earlier, there can be a significant expense 
involved in the preparation of a business plan. [Ref. 5, 
pe 422] This expense is in terms both of time and money. 
Although the SBA provides some assistance, the prime responsi- 


elicy for the préparation of the plan lies with the 
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@enbracvor. Preparation of the business plan is partly a 
earning experience and having preparation responsibility 
vested with the contractor, insures that he will derive the 
maximum educational benefit therefrom. 

30 Risks of Preparation 

The contractor’s efforts and the completion of his 
mem determine, to a large part, the cost of the plan. This 
feet 1S not without risk, as acceptance into the program 
iS not dependent upon the submission of the plan, but rather 
on the availability of contracts to support the plan. Be- 
fore approving the plan, the SBA official must determine 
that there is a reasonable likelihood that appropriate sup- 
Memewill be available. (Ref. 36, p. 15] The business plan 
@emrevyiewed at the district level and if recommended for 
Beproval, is then forwarded to the Regional Office for 
Mpproval by the Regional Director, (Ref. 36, p. 33-37] Even 
aiter approval and acceptance into the program, some risk to 
Ore contractor remainse The SBA clearly states in its letter 
Sas approval to the. contractor that its acceptance and approval 
of the firm’s business plan is not to be considered a commit- 
ment on the part of the SBA to award a contract or provide 
any form of assistance. [Ref. 36, pe 36] 

In the past this has been more than a hypothetical 
risk. The GAO findings, based on a three state survey, 
Beyealed that in FY 73, firms in the program received on the 
average, little more than half of their projected 8(a) contract 


support requirements. [Ref. 7, pe 10] The SBA has indicated 
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mee the primary reason for this failure to provide adequate 
meer. 15 1ts Jack of control over the other federal agencies 
memensuring that these agencies provide the support needed. 
meee 7, pe 160] Albeit, it is noted that for the last three 
fiscal years, the agencies have met the support goals estab-— 
lished by the SBA. Implementation of the SBA*’s proposed change 
Moelimat the number of contractors in the program and imple- 
Menvecion of the authors’ suggestion to base the award goals 
on the actual needs of the contractors, should greatly reduce 
the contractors” risk of receiving inadequate support. 
Although there is some financial risk associated with 
the preparation of the business plan, the benefits derived 
tewewell be worth the risks involved whether the contractor 
@eerins an (a) contract or not. Sound planning by any 
business greatly enhances its chances of successe The typical 
Email businessman, especially one establishing a new concern, 
is generally weak in the financial and marketing areas. The 
knowledge gained in preparation of his business plan should 
serve as an educational base in these two areas for any future 


memeure which he may enter. 


Ee SELECTION OF CONTRACTS 
1. Procedures: Theoretical versus Actual 
In theory, following approval of a contractor’s business 
plan, the SBA attempts to fulfill the contractor’s needs by re- 
questing commitments for procurement contracts from the various 
Bovernment agencies. For the Department of Defense, the ASPR 


Clearly states that the SBA shall present its procurement 
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support requirements, based on the needs of the contractors 

in the program, to the appropriate Department (Navy, Air Force, 
ee, Army). This requirement may be for the support of one 
Contractor or a larger requirement for the support of several 
contractors. Accompanying the request, in accordance with 

the ASPR, will be the identification of the SBA’s subcontractor(s) 
and the capabilities and qualifications of the subcontractor(s) 
to accomplish various categories of maintenance, repair, new 
Pemseruction, etc. The SBA°’s regulations are silent on this 
point, although the CFR implies agreement with this sequence. 
This information is provided to the Department”’s Economic 
Utilization Advisor, a position presently held by the Honor- 
able Morris Questal (OASN) for the Department of the Navy. 

The Department then selects from its future procurement re- 
quirements, appropriate contracts to meet this need and offers 
them to the SBA. 

In actual practice, in the area of Naval shore facili- 
ties construction and maintenance, the communication of the 
SBA°s specific needs to the Navy as described above, does not 
occur. Individual contractor requirements are rarely presented 
mememe Navy s Economic Utilization Advisor or any other office 
below him. Although the GAO reported that SBA personnel work 
With each agency by reviewing the agency’s planned procure-— 


ments to identify and designate suitable contracts, there has 
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meen very limited contact with the procurement offices 
which contract for the construction and maintenance of the 
Navy°s shore facilities. As a result, the goals and objec-— 
tives of these offices are not based on the actual needs of 
the local SBA District office. Instead, goals are imposed 
on them by higher authority. These goals have their origin 
in the agreement reached between DOD and the SBA at the Inter- 
agency Task Force level. This lack of knowledge of local 
SBA needs causes the various procurement offices to select 
contracts based on in-house goals, which may be completely 
unrelated to the SBA“s requirements. The SBA must then 
determine from the contracts offered whether it has or can 
get a contractor capable of performing the work. 
2 NAVFAC Responsibility versus Authority 

The lack of knowledge as to what the SBA actually 
meeds is not the only factor which creates difficulty in pro- 
weeds the right contract at the right times In directing 
the Navy to support the program, the Secretary of the Navy 
has indirectly given the Naval Facilities Engineering Command 
(NAVFAC) the responsibility for providing the required support 
in the area of construction and maintenance service contracts 
Meeause of NAVFAC’s mission in this area. This responsibility 


is not accompanied by an equal degree of authority, however, 


Specifically, the Naval Facilities Engineering Command 
(NAVFAC) and its five CONUS Engineering Field Divisions: 
Southern Division, NFEC, Atlantic Division, NFEC, Chesapeake 
Meevasion, NFEC, Northern Division, NFEC, and Western Divi- 
sion, NFEC. 
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as NAVFAC“s control over expenditures is limited by funding 
Peeecttiications. Direct control over contract funding by 
NAVFAC is confined to Military Construction (MCON) Appropria- 
tion funds. Nearly all of the Navy’s new construction is 
@eevaded in this appropriations While this accounts for a 
Seeniticant dollar amount, most of the funds for the past 
four years have been expended on large contracts above 
$500,000, few of which are small business set asides. A 
small amount of construction and nearly all alterations, 
Mmemear, and maintenance service contracts are funded by the 
Operations and Maintenance, Navy (O&MN) Appropriation, which 
is controlled by other Navy commands and activities. Due 
the past four fiscal years, in the range most suitable for 
eyed to S(a) firms, ieee, contracts less than $500,000, 
two-thirds of the contract awards and one~half of the dollar 
volume have been funded by O&MN appropriations (See Appendix 
E). Control over these expenditures by NAVFAC is limited to 
certifying the work as to need and technical adequacy. This 
certification is performed by the Engineering Field Divisions. 
While the activities may be encouraged by the EFD to Cienmed - 
a portion of their contract awards to 8(a) firms, directives 


to this effect must come from the activities” headquarters 





“Based on data obtained from Contract Summary Reports 
(NAVDOLK 1893) prepared by EFD“s. 


xX 
NAVFAC does exercise control over a very small percentage 
of these funds for its own facilities. 
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command. Once the activity authorizes the channeling of one 
of its O&MN funded projects into the 8(a) program, NAVIFAC 
must make the award to the SBA as only NAVFAC and its dele- 
gated representatives have the authority to award contracts 
in the construction and maintenance service area. In the re- 
porting of 8(a) awards to the Secretary of the Navy for the 
preparation of statistics about the program, NAVFAC is 
Seeaived with all awards in this area because of their 
authority, even though as noted above, they control only one- 
Ura of these contracts. 

mee actors Affecting Selection 

The decision authorizing the use of an O&MN funded 
lmreyect in the 8(a) program is based on essentially the same 
factors as those used by NAVFAC in considering an MCON project 
Por the program, but these factors affect the decision dif- 
ferently for-each type of funding. The factors are of three 
general classes and may be considered as cost limitations, 
tame limitations and the complexity of the project. Although 
each of the factors will be addressed separately, it is 
mportant to note that they all have their foundation in 
the purchasing office’s concern over contracting with an in- 
experienced contractor. This is a liability which the 8(a) 
@eneractor frequently has difficulty in overcoming. 

As previously mentioned in the paper, the 8(a) con- 
tractor is restricted in subcontracting with non-disadvantaged 
firms, and because of this he may be unable to obtain the 
needed management expertise from experienced contractors. 


mime S(a) contractor may also look to the SBA to provide 
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management counseling but this is seldom an adequate sub-— 
stitute for knowledgeable management personnel within the 
meri itself. 

Conversely, the agencies are not always correct in 
their assumption that the &(a) contractor is inexperienced, 
as there are some experienced and established contractors in 
fmeno(a) program. The SBA has, in the past, had a policy of 
admitting a limited number of established minority firms in 
order that these firms may grow into new and larger areas of 
competition. The SBA’s philosophy is that these firms have 
been unable to make this growth transition because of their 
Social or economic disadvantage, and the 8(a) program pro- 
vides the opportunity for this growth. Although the SBA 
needs the larger MCON projects for construction firms in this 
Bewerory, there apparently has been little publicizing of 
meemr existence, as few NAVFAC procurement personnel are 
aware of their presence. Despite the SBA’s philosophy, con- 
tinuance of these contractors in the program has been questioned 
by the GAO. Whether they remain in the program or not, the 
timited extent of their participation almost eliminates their 
influence in considering the effects of cost limitations, 
time limitations, and project complexity on contract selection. 

The consideration of cost limitations finds its 

basis in the characteristics of the Congressional appropria- 
tions which provide the funds for MCON projects and O&MN pro- 
jects. Within the MCON appropriation MCON projects are funded 


individually. The funds cannot be used for any purpose 
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Seeger than the individual project and the use of funds remaining 
fever award ior any other purpose is very restricted. This 
restriction provides little incentive to award contracts at 

ies Lowest cost. The O&kMN appropriation conversely is a 
Beneral appropriation. Funding is not directed at any speci- 
[meenproject and savings on any project funded from this appro- 
priation may be applied toward any number of other uses. 
Although OXMN appropriations have increased over the last 

few years, when the appropriations are adjusted to reflect 
inflation, the funding level in constant dollars has decreased. 
Meee, p. 29} Aware of this fact and the fact that 8(a) 
awards provide little assurance of contract costs lower than 
those obtained through competitive bidding, commands seeking 
the performance of O&MN funded projects may be understandably 
wary of the &(a) program. 

Another factor when considering a project is that of 
the time involved in an 8(a) award. The type of appropriation 
determines the time frame within which the funds must be obli- 
gated, 1.e€., a contract awarded. MCON appropriations provide 
a two year obligation period, so the MCON project has a 
relatively long period of time in which to complete design 
Work and award a contract. In contrast to this, projects 
funded with O&MN appropriations must be awarded within the 
fiscal year appropriated. As all design work must normally 
be accomplished within that year, this frequently results 
in a relatively short time frame for advertising and awarding 


the contract competitively. When the contract is ready to 
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be advertised, if it is instead offered to the SBA for the 
8(a) program and the SBA is unable to obtain an acceptable 
Seneractor or negotiate an acceptable price, the activity may 
not subsequently have sufficient time to advertise and award 
the contract competitively. This is not a hypothetical situa- 
tion as statistics indicate that well over one-half of all 
O&MN projects are awarded in the last three months of the 
fiscal year. 

The third major factor for consideration is the com- 
Meexity of the project. The more complex the project, the 
preater the desire to ensure that a competent experienced con- 
MmeecuOr iS performing the worke MCON projects are usually of 
the new construction type, and are frequently in the upper 
end of the under $500,000 range being considered. More impor-— 
tantly, however, they are usually more complex. The work 
often involves the coordination of the efforts of several sub- 
Gencvractors, and often requires the use of a considerable 
mene OL equipment. The concern here is not that the inexperi- 
enced contractor may lack the capital to obtain what is needed, 
wieeravner that his inexperience in overall supervision and 
coordination, particularly with regard to the proper order 
Pee timing of the various segments of the project, can result 
memorohibitively expensive mistakes. Errors can result in 
serious losses to the contractor, may cause crucial delays 
Masthe completion of badly needed facilities, and may result 


in marginally adequate construction. 
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The O&MN funded projects are generally not as complex 
Memeo projects; New construction projects in this area 
are few in number and ordinarily cost less than $50,000. 
Alteration and repair projects, together with maintenance 
service contracts are much more numerous and are the sot 
of almost all the contracts funded by O&MN. The majority 
of the alteration and repair contracts typically involve few 
trades on any one contract. Painting contracts, re-roofing 
Pemeracts, repairs to pavement, and utility repair contracts 
are examples of the types of work involved. Maintenance 
service contracts such as janitorial contracts and ground 
maintenance contracts are typically even less complex and 
can be of a large dollar value yet require relatively un- 
Skilled labor. 

All of the above factors may, depending on project 
funding, act to restrict the number of contracts deemed suit-— 
mimee ior consideration for 8(a) award. There are other re— 
Strictions, imposed by the SBA, which do not vary because 
of funding but act more uniformly to reduce the number of 
those contracts hie will be considered. Any contract for 
ferehn public solicitation in the form of an Invitation for 
Bid, Request for Proposal, or Request for Quotation has al- 
ready been issued, may not be considered. Contracts, such 
as Architect/Engineer services, which the procuring agency 
can award directly to a minority firm without going through 
the 8(a) program are not to be considered, nor are contracts 


memen the procuring agency believes an eligible minority firm 
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to have a reasonable probability of obtaining competitively. 
Another factor, previously discussed in the paper, which also 
Berves to remove contracts from consideration for 8(a) in- 
@uae the situation where there is a strong possibility that 
removing the contract from the competitive scene may cause 
Smenadependent business concern to suffer a major hardship. 
meso discussed earlier was the removal of contracts in those 
instances where the SBA considers the percentage of &(a) 
procurement to be excessive in relation to total procurement 
by the government. This last factor, however, has had no 
impact to date in the area of construction and maintenance 
Peavice contracts. 
4. SBA Goals as a Factor 

In order to properly evaluate the suitability for &(a) 
of any one contract with respect to these factors, there is 
one additional factor which is of the utmost significance-- 
the needs of the SBA. If the SBA has no requirement for 
painting contracts, for example, they may be eliminated from 
consideration entirely. Construction and services procure- 
ment requirements are not met on a national level, as may be 
the case in manufacturing procurement requirements where an 
East coast minority firm manufactures widgets for a procure- 
ment office on the West coast. Requirements for construction 
and services invariably must be met by local contractors, and 
Obviously the reverse is true, namely that the needs of &(a) 
construction and service contractors must be met by federal 


mecncies in their local area. 
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Under the present system, the dollar goals agreed 
to by the SBA and the other Task Force agencies in Washington 
Deeeeat the beginning of each fiscal year become the driving 
force behind each of the agencies” efforts. In establishing 
these goals, however, the agreement matches only gross SBA 
meeds and gross agency requirements. There is no attempt to 
determine whether ultimately the SBA and the agency will be 
able to match needs and requirements at the local level. For 
example, at the top, the SBA and DOD can agree that the former 
has a need for painting contracts and the latter has a require- 
ment for painting. But if the SBA’s painting contractors are 
not in areas where the DOD activities with the painting regquire- 
ments are located, the two cannot be matched. 

As previously discussed, the agreement by DOD at 
the Task Force level becomes the goal for DOD and is distributed 
emong the services. In turn, within the services, the respec-— 
tive Secretaries set goals for the lower echelons based on the 
Beers directed by DOD. This is no attempt to set goals for 
the various commands based on the SBA’s contractor’s needs in 
the local area of each command, The result of this failure 
to communicate in planning is that the goals set for any one 
procurement office are in no way related to the needs of the 
local SBA office, nor does the SBA relate its contractors” 
business plan projections to the requirements of the local 
Procurement offices. Neither the system which is prescribed 
in the various applicable regulations, nor the system that 


actually exists, does much in the way of matching these 
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requirements. The regulations require that the SBA present 
feo ©eguirements to the Economic Utilization Advisor for the 
Secretary of the Navy, who will then attempt to locate suit-— 
able contracts to meet these requirements. In actual practice, 
a local procurement office will select an appropriate con 
ieaet(S) in order to meet its goal, offer it to the local 
SBA office, and then wait to see if the SBA has or can locate 
a contractor who can do the work and needs the work. 

This lack of communication frequently results in the 
SBA being unable to obtain the contracts it needs. The SBA 
has indicated that this is the reason for its chronic under~ 
support of contractors and stated that it must get more con- 
trol over agency requirements before the problem can be resolved. 
a6 is noted though that the agencies have consistently met 
or exceeded the SBA’s goals for contract support, so it appears 
@oae the problem might better be resolved by having goals more 
consistent with the contractors” needs and then ensuring that 
the goals are met. The first part of this solution appears 
to be underway with the SBA”’s indication that goals in the 
future will be developed from the District level up, based on 
actual contractor projected needs as outlined in the business 
plans. 

poeebhne Local Task Force Concept 

For the second part of the solution, it is necessary 
iemae each procuring office establish its goals based on the 
meeds and poals of its corresponding local SBA office. These 


procurement office goals can then be generated upward to the 
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DOD and Task Force level where they should correspond with 

the SBA“s goals. At the Task Force level, goals would be 
perfunctorily agreed to by the SBA and the agencies and for- 
malized by a redistribution back down the SBA and DOD command 
chains to the appropriate level. In order to meet established 
goals, SBA regional and district offices would then work with 
the procurement offices throughout the year to match individual 
contractors with individual requirements. 

EGmauicy system LO properly function, communication 
between the SBA and the agencies at the local level must be 
considerably improved. One method for this would be to have 
each SBA regional office meet at the beginning of each fiscal 
year with regional representatives of each of the federal 
agencies from which the SBA receives contracts. With the 
meenons being far less in number than the districts (10 against 
S61), the regional level would be the optimal point in the 
infrastructure, since planning conferences would require far 
less manhours, yet still be able to correlate detailed infor- 
mation. The Engineering Field Divisions of the Naval Facilities 
Engineering Command would serve as Navy’s regional represen- 
tatives for construction and maintenance contracts. 

This meeting between SBA Regional officials and 
representatives from other federal agencies would be similar 
to the present Interagency Task Force meeting in Washington 
and could be considered a Local Task Force. A matching of 
SBA needs and agency requirements would be accomplished for 


the forthcoming fiscal year. Presented with the SBA 
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detailed requirements by total dollar value, contract types, 
m@m@e@mopecific local needs, the agencies could easily correlate 
moos With their own requirements. 

The agreement reached at this Local Task Force meeting 
would not link specific projects to the SBA“s requirement, 
but would only recognize the existence of adequate agency re- 
quirements for the right type and amount of contracts in the 
right area. For example, assume the SBA needed $700,000 in 
painting contracts for the San Diego area. If the Navy his- 
Horically has awarded $6 million in painting contracts in that 
area, the Engineering Field Division representative might 
agree to provide $300,000 of the SBA’s needs, with other agencies 
Meevacing the rest. Then during the fiscal year the EFD would 
have to ensure that at least $300,000 of all the painting con- 
tracts awarded that year were awarded to the SBA. 

In implementing the system described above, there is 
one weakness which must be bridged to ensure success. As the 
Navy’s representative at the regional meeting, the Engineering 
Field Division will be speaking not only for the contracts 
over which it has authority, but also for those contracts con- 
meerted by the individual activities in its area of cognizance. 
As discussed previously, the activities have authority over 
the majority of the contracts considered suitable for 8(a) 
award. Control by EFD is limited to certifying the need for 
the work to be done under any one of the contracts. Two 
questions then arise--one, how can the EFD’s knowledgeably 


represent and make commitments for the activities; and two, 
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What can be done to ensure that the activities will fulfill 
the commitments made by the EFD’s? 

imeresponse to the first question, the EFD can rely 
on historical data. <A review of Appendix E shows that, his- 
torically, the dollar amount of the annual contract Borde 
in the range suitable for 8(a) has remained relatively con- 
stant. This applies for both the EFD controlled awards and 
acvivity controlled awards. In addition to this historical 
data, the EFD usually has a reasonably accurate picture of 
an activity’s forecasted contract workload because of the 
Semecepey mentioned earlier of the EFD having to approve all 
construction and repair-type work for need and technical 
adequacy. The sum total of this knowledge would make the 
EFD fully able to confer with the SBA and make realistic 
commitments representing the activities. 

The second problem, that of ensuring that the activi- 
ties fulfill the commitments made by the EFD is the heart of 
the weakness in the system. By directing greater attention 
memene major procurement activities than the individual shore 
activities in establishing the Navy’s goals for the 8(a) pro- 
gram, the ASN(I&L) has overlooked a significant area of 
contracting capacity. Although they may be aware of the 8(a) 
program, without direct encouragement to support the program, 
Mieemajority of the shore activities have, to date, directed 
mieir abtention to other problems and priorities. Greater 
support for and participation in the 8(a) program eould be 


mmroined from these activities if official directives were 
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issued by ASN(I&L) to the activities encouraging them to sup- 
port the &(a) program. Concurrently, the EFD’s should provide 
the activities with a clear explanation of the program and 
fomeenoicabion of the extent of its impact on their procurement 
peocess. 

It is the authors” judgement that the above described 
Syouem 1S the most logical and practical method for ensuring 
that the SBA“’s needs are fulfilled, It is therefore strongly 


recommended that such a system be implemented. 


F. CONTRACTOR SELECTION AND NEGOTIATION 
ieee oeclection of a Contractor 

Following the receipt of an agency”s requirement, the 
SBA must then select a contractor to perform the work. It 
jmmone policy of the SBA to select this contractor based on 
ljimited competition to the extent feasible and practicable. 
In selecting a contractor, the SBA will consider the needs 
mamiiic COntCractor for the size and type of contract, the 
Bbility of the contractor to perform the work,, and the 
assistance which the contract will provide the firm in be~ 
mmene Competitive. Price, however, will not be a factor in 
such competition. [Ref. 36, pe 17] As previously mentioned 
in the section of the thesis pertaining to the legal ramifi- 
Cations surrounding the &(a) program, this method has been 
challenged as being tantamount to sole-source selection, but 
the courts have upheld the SBA’s position. Because of the 
memeroversial nature of this particular SBA procedure, it is 


recommended that the SBA take steps to make this procedure 
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more formal. Even if the procedure was concluded with only 
a simple memorandum to file, it would serve as documentation 
Go reiute later allegations of the type mentioned above. 

After selecting the contractor, the SBA Regional Office 
then submits a letter to OASN(I&L) containing all Phe jennie 
nent information. This information includes the name of the 
Semeractor, the proposed contract, certification of the con- 
imeaevor S requirement for federal assistance, the contractor’s 
Smee tacations, and lastly, that this contract be reserved 
for &8(a) procurement. If this request is approved, the SBA 
Meso notified, and the Navy procurement office is authorized 
to proceed with negotiation. 

2 Negotiation and BDE 

iiere- are two contracts and theoretically, two nego- 
Giacions involved. ‘The first contract is between the SBA 
and the procuring agency, and the second between the SBA and 
mie subcontractor. In approaching these two contracts it is 
the SBA“’s policy to enter into a contract with another govern- 
Ment agency at a price which is fair, reasonable, and com- 
patible with &(a) oeten objectives, and then to negotiate 
eeeubcontract with a minority contractor which is also fair 
and reasonable. 

The SBA does not prepare its own cost estimate for 
me negotiation with the contractor, but instead, relies on 
an estimate prepared by the procuring agency, in this case 
mae Navy. Along with this estimate, the SBA receives a com—- 


plete set of plans and specifications pertaining to the 
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proposed contract. At this time, the SBA is also instructed 
by the Navy procurement office not to divulge the estimate 
imomume prospective contractor. 

For negotiation of construction contracts, the govern- 
ment estimate is used as the “current fair market value.” 
Tf it is determined during the negotiation that an amount 
over and above the “fair market value” is necessary to insure 
profitability to the contractor, the SBA may fund this dif- 
ferential, known as Business Development Expense (BDE), from 
Paes appropriated for this purposes, The ASPR position re- 
garding BDE states “ .. « any costs which are in excess of 
the estimated current fair market price anticipated under 
feomat procurement procedures shall be funded by the SBA.” 
In the past, the SBA’s policy was not to fund BDE on con- 
struction contracts except in unusual circumstances. A 
Petiection of this policy can be seen in Table 3, page &4. 
The underlying philosophy behind this policy is that each 
Construction contract is unique and therefore any cost esti- 
Mimeceis, at best, subjective, Unlike manufacturing contracts, 
where costs can be estimated quite precisely, construction 
contracts are subject to many variables, some of which are 
unknown at the time an estimate is made. Weather and dif- 
fering site conditions are examples of these variables. 

Mitt ominess Meceny oQe ws tliecmoa changed this policy 
and now allows BDE on construction projects at the discretion 
Of the Regional and District offices. The local SBA officers 


have reacted to this new policy in different ways. One 


63 











°¢/6T ACW SG 6980US 4ORd 


‘gsuodxg quowdoTeaeq sseutsng *uotTyerqstTuTWUpY sseutTsng [Tews *eounosg 

















b1,° €6 %ZQ TeqOL JO ¥ 
999°%72S5°S$ 69 STeq0L 


FOOT OT %2°S BH BL? CTT 
T19°768°S8 79 oo7°6eT$ € SS9°O"¢S ZT 








atTa9eeS X 
OOSTOUeIY ues XI 
Jaaueq IIIA 


Oar CL a 
Oey Gomer OT 


Ga. wee — CL O00 COL & Oct Zt T 
62° Gort OL - ~ - - 


6ST‘ TL z = = GSTS TL Z Aqt9Q sesuey ITA 
vem eal 26 = 062°2 Ge) oJ g Ser teat 
LOETSS G - = LOESSS G odeotyud A 
eo 2el= s a = 917° 2ZS/, g equeTtay AT 
Soy ioe S = EGIL SSE 155° 625 7 etydtepettud III 
a5 ecm 6 - = €66°2277 6 YIO_ MON IT 
ceetec es cr 09% Gc $ 760°6S $ 765° ZT? (5 uoysog I 


esol, 





UOTIOTLIISU09 





Sei aoe 


Tdans » sutinqoejynuen-aqdg 











NOIOdd HOVE YO LNAWHUNOOUd dC udAL 


€ HIavVoL 





72 Ao BOR ida. 





Sh, 





regional official stated that he has used BDE on selected 
Semevruction contracts since the change in policy, while 
another still expressed opposition to providing BDE for any 
Construction contracts. 

While the procuring agencies conceded that eovernment 
estimates in the area of construction may vary to a signifi- 
cant degree from actual cost, they also indicated that a 
policy of not using BDE for any construction contracts was 
unduly restrictive. This restriction prevents the award of 
any contract where the procuring agency and the 8(a) con- 
tractor fail to agree on contract price. Navy activities are 
bound by the ASPR to pay no more than the current fair market 
valuee This value is based on the government estimate which 
May be revised where in error, but still represents the upper 
mo 1Or the agency in the negotiation. The procuring 
agencies indicated a belief that in many instances suificient 
data was available for the estimate to be in close agreement 
with the actual costs. They felt that for these contracts, 
moeiistances where the 8(a) contractor is unable to meet that 
omece, refusal by the SDA GO evecumeconcmecr BYE results in the 
time spent in negotiation being lost and procuring agency re- 
sources being wastede 

The authors, however, believe that a more basic ques- 
tion about BDE exists than whether more BDE funds should be 
Spent on construction contracts. The authors question the 
SBA*s use of BDE to fund the difference between the fair mar- 


memevyalue and the 8(a) contractor’s price. With the BDE 
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expended in the form of a direct grant for a particular con- 
mateo, it appears that the &(a) contractor will have little 
Mm@eenvive to develop meaningful price proposals if he believes 
that the difference between his proposal and the government 
estimate will be funded by BDE. 

Under the present system, the contractor’s ability 
Seemrececive the BDE assistance is tied directly to the contract. 
Tf? the contractor isn*t awarded the contract, he doesn*t re- 
ceive the BDE funds. The purposes for which BDE can be util- 
ized, however, according to the SBA’s directives, are not 
necessarily tied to any specific contract. The SBA states 
that BDE may be granted: 

meee where additional financial capacity is needed 
to overcome firm deficiencies to produce a product 
at a competitive unit cost. BDE may include, but is 
Mom iimited to: 

ie Capital equipment. 

pee Facility and production engineeringe 


3. Special tooling and test equipment. 


4. Development and implementation of quality 
Cemerol procedures. 


S. Training costs--low labor productivity due 
emeiiexperi Cnice. 


fe Labor costs. 

ve Material wastage costs. 

§. General and administrative expenses. 

6) Differential due to low order purchasing 
power and/or material usage in comparison 
to its competitors. 

10. Interest. expense to be borne by the &(a) 


concern in connection with contract performance. 


merase O yf) D<- 67 | 
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The authors believe that these requirements may be satisfied 
through low interest loans and lines of credit which could 
‘be made available to the &(a) contractor by or through the SBA, 
Por example, the SBA could guarantee loans or lines of credit 
made by commercial lending institutions, thereby removing 
the high risk usually associated with a struggling firm. 
BDE funds would then be used to reimburse the creditors for 
those loans which are not repaid, rather than for direct 
grants to the 8(a) contractor. As the goal would be to reduce 
ea@emlending institution’s risk on an 8(a) contractor loan to 
that comparable of a non-minority contractor, and not to re- 
move all risk, the SBA loan guarantee could be for less than 
100%. The figure used would be based on the degree of risk 
to the lender. The use of loans and lines of credit would 
Satisfy the contractor’s deficiencies, and yet still provide 
adequate incentive to develop meaningtul cost proposals. 
The loan need not be associated with any particular contract 
feerather be based on the contractor’s overall needsy The 
authors therefore recommend that the SBA discontinue its 
Meesent policy of utilizing BDE funds to provide direct grants 
Ho contractors, and institute a loan program using BDE funds 
Sener directly for the loans or as a guarantee for commercial 
lenders. 
3. Negotiator Conflict of Interest 

PokonoClememn theory the Ska receiyveema procurement 

request, selects a contractor, negotiates with this contractor, 


and then negotiates with the agency, the actual practice 
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varied by locality and by agency within a locality. Some 
See Offices followed this theoretical procedure and others 
followed a policy of allowing agencies with sound estimates 
to establish a price which the 8{a) contractor must meet, 
mene Or Without BDE, or there is no contract.j Other SBA 
Meraces arranged for SBA, contractor, and agency personnel 
to all be present at one negotiation with the procuring agency 
Conducting negotiations directly with the contractor, and 
the SBA acting as an observer. There were even instances 
where agency procurement negotiators dealt directly with the 
contractor in the absence of any SBA representatives. 

These last two variations resulted primarily from 
mie SBA°s apparent inability to handle negotiations in the 
early years of the program due to a lack of qualified person- 
mel. Regional and district SBA representatives indicated 
that qualified construction negotiators were being hired ana 
the practice of having agency personnel negotiate directly 
with the contractor may be discontinued. Procedures more 
eYosely aligned to the theoretical procedure would be followed 
with the SBA heroes responsible for obtaining a price 
which is fair and reasonable to both the minority contractor 
and the government, and in consonance with 8&(a) objectives. 
MemienviOned earlier, the SBA negotiator would attempt to 
arrive at this price by reviewing both the government”s esti- 
mate and the contractor’s estimate for accuracy and validity. 
The SBA negotiator would act as the man in the middle, negoti- 


ating separately with both the contractor and the government. 
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ities procedure appears contrary to normal procure- 
Meme practice. Under normal procurement procedures, the 
Peemcy acguisition negotiator receives a cost estimate in 
the form of a proposal from the contractor which he reviews 
meer tO entering actual negotiation. During negotiation, 
it is the role of the government negotiator to obtain the 
best possible contract package for the government, while the 
Contractor simultaneously protects his own interests. This 
iS not the situation that exists in the typical 8(a) negoti- 
ation. The contractor (the SBA) does not prepare his own 
Peepesal, but rather is provided with a cost estimate by 
S@eeprocuring office. The SBA negotiator not only uses 
this as a basis to negotiate a fair and reasonable price 
memeche S(a) contractor, but also uses this estimate to 
negotiate with the agency that prepared it. The SBA is thus 
required to represent the interests of the 8(a) contractor 
in the negotiations between the SBA and the agency, and repre- 
sent the government in the negotiations between the contractor 
emeethne SBA. This results ina conflict of interests, which 
in the authors*® judgement, will result in favor of the con- 
tractor as the SBA’s primary objective in the 8(a) program 
is to produce viable minority firms. To truly look after the 
interests of the minority contractor, it is doubtful that 
the SBA negotiator will also seek to obtain the best price 
for the government. 

The authors, therefore, propose that the SBA not be 


permitted to see the government estimate. Jt is further 


&9 





proposed that the SBA no longer act as a negotiator between 
both the 8(a) contractor and the procuring agency, but in- 
Mecad act only in an advisory capacity to the 8(a) contractor. 
The subcontractor could be assisted by SBA personnel in 
preparing a price proposal based solely on the plans and 
specifications. Negotiations would be conducted with SBA, 
Smeeonvractor, and procuring agency personnel all present, 
but with the actual negotiation being primarily between the 
procuring agency and the subcontractor. The presence of 
the SBA in the negotiation would serve to preserve the 
legality of the contract between the SBA and the procuring 
agencye In the event that the contractor’s proposal is 
Significantly below the government estimate, the government 
estimate should be re-evaluated for its validity and if deemed 
accurate, the contractor should be made aware that his pro- 
meet 1S Considered suspect in a particular area, e@eg., the 
amount of labor required for the job. It is believed that 
the proposal whereby the SBA acts as an advisor to the sub- 
contractor in negotiations will benefit both the contractor, 
in that valuable on-the-job experience will be gained, and 
also the procuring agency since there will be a greater 
guarantee that a fair price will result. 

Concurrent with the implementation of this change, 
it is further recommended that changes be made to the present 
policy within the Navy concerning approval of contracts to 
be awarded to the SBA. In addition to requesting approval 


to negotiate from OASN(I&L) after the SBA has selected a 
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Meeractor, OASN(I&L) must again be notified to obtain 
approval to award after negotiations are complete. The 
Engineering Field Divisions of NAVFAC have the engineering 
competence and contracting experience to grant approval at 
their level. Approval at this level would reduce the oe 
Merk involved in the administration of the program and pro- 
fee a reduction in the time required to negotiate and award, 
mumerewor which can frequently be critical. It is therefore 
recommended that the ASPR be amended to provide the EFD“s 
(and pertinent other procurement offices) authority to award 
contracts to the SBA, and approve the results of the 


negotiation. 


Ge ADMINISTRATION 

Upon receipt of approval from OASN(I&L) to award the 
contract, the procuring office prepares two contracts for 
Signature. The first contract is a prime contract between 
the Navy and the SBA, and the second is a subcontract between 
m@enobA and the (a) contractor. The administration of 
these contracts is controlled by the provisions in the con- 
tracts and since the two contracts have different provisions, 
each can affect the administration differently. Understanding 
the differences between these two contracts is necessary to 
understand the problems which may develop in the administra- 


inom of the contracts. 
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iene Contracts 
The prime contract between the SBA and the Navy is 

Prepared on the standard contract form, but incorporates no 
general provisions as they are not operative between two 
agencies of the government. The prime contract recognizes, 
however, that the subcontract does contain general provisions, 
and delegates the procuring agency to administer the sub- 
contract between the SBA and the 8(a) contractor. [Ref. 36, 
pe iS] In the administration of the subcontract, the pro- 
curing agency has authority to invoke all but eight of the 
mises in the general provisions. [Ref. 1, ps 1:127] These 
eight clauses can only be invoked by the SBA in appropriate 
fees wien requested by the DOD contracting officer. If the 
SBA does not agree with the DOD contracting officer”s request, 
the case is referred for decision to the Secretary of the 
Meme or his designee. [{Ref. 1, pe 1:127] These eight clauses 
ares 

Termination for Convenience 

Changes 

Differing Site Conditions 

Default—Damages for Delay-Time Extensions 

Suspension of Work 

Disputes 

Price Reduction 


Payments to Contractor 
[Ref. i Pe alee a 
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The subcontract between the SBA and the &(a) con- 
tractor is prepared on standard contract forms. In recogni- 
Mmmmeo. the fact that the 6(a) contractor is a subcontractor, 
memo provect the interests of the procuring agency, an 
amendment to the “Disputes” clause 1s incorporated in the 
subcontract. [Ref. 1, p. 1:126] The amendment specifies 
Mieeeeune duly authorized representative’ in the “Disputes” 
clause refers to the Armed Services Board of Contract Appeals 
(ASBCA). The result of this amendment is that disputes between 
the subcontractor and the Navy administrator are referred 
to the ASBCA rather than being settled by the SBA. 

Procedurally, the contract between the agency and 
the SBA is signed first. This avoids the situation where 
ie S(a) contractor has a contract to perform the work, but 
the SBA has no contract with an agency requiring the work 
and providing funds for the work. 

ge Routine Administration 

In the day—to-day administration, the 8(a) contract 
M@eesnotl diifier significantly from other contractss The SBA 
2S required to maintain contact with the subcontractor and 
a copy of all correspondence of any consequence from the 
administrator to the subcontractor is provided the SBA. Any 
Merion Woich requires a change to the prime contract will 
generally necessitate a corresponding action to the subcontract. 

Payments to the 8&(a) contractor are effected directly 
between the contractor and the administering procurement 


office, In those instances where the SBA has agreed to pay 
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BDE, these funds are furnished to the procuring agency by the 
SBA where they are expended during the progress of the con- 
eee and incorporated into the payments to the contractors 
mem, 30, pe 89] 

Par OBA Responsibility 

Wnemconbractual arrangement in S(a) contracting is 
a unique experience for the administrator. Having awarded 
a contract to the SBA for the performance of some service or 
Provision of some product, he is then appointed by his own 
Contractor to administer the subcontract, and told by his 
Own contractor (the SBA) that he (the administrator) cannot 
take any action affecting certain terms of the contract 
without the agreement of the contractor (the SBA). While in 
actuality the situation is not as confusing as that descrip- 
tion might suggest, all of the questions regarding the arrange- 
ment have not been answered from the viewpoint of contract 
lawe 

In the area of the Navy’s construction and maintenance 
contracts, there have been relatively few instances where the 
need arose to invoke any of the restricted clauses. In those 
instances that have arisen to date, the problems have been 
resolved at the SBA-NAVFAC level. 

What has not been resolved to date is the responsibility 
of the SBA. The SBA has a responsibility to the Navy to pro-~ 
vide the required product or service. Under normal contract 
procedures, the Navy may recover damages from the contractor 


for failure to meet his contract. Because of the inability 
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of one branch of the government to file suit against another, 
the Navy has no such recourse against the SBA. If the 8(a) 
contractor fails to perform, the SBA attempts to locate 
another 8(a) contractor to perform the work. If another con- 
tractor cannot be found, the procuring agency is requested 

to recall the procurement, and arrangements made to terminate 
fie wcontract without cost to either party. [Ref. 36, p. 80] 
iitewauthors question this concept of whether a contract can 

be terminated without cost to either party. The question also 
arises as to the extent of the SBA’s responsibility for the 
fealure of the S(a) contractor. As the primary source of 
management counsel and assistance, it appears that a certain 
emount Of responsibility would accrue to the SBA. The authors 
believe that there remains room for considerable clarifica- 


tion in the legal aspects of the dual contract arrangement. 


H. CONTRACTOR GRADUATION OR TERMINATION 

The SBA“s recent attention to the development of goals 
utilizing graduates as a measurement of the success of the 
8(a) program focused attention on another problem--how to 
determine when a contractor was ready to graduate? Concur- 
rently, the SBA directives to the district offices to terminate 
those contractors failing to make progress focused attention 
on the problem of determining when a contractor should be 
terminated. Discussions with SBA personnel indicated that 
prior to the issuance of the current SOP 60 41 1 in November 


1974, there was only limited guidance available on how to 
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make these determinations. This new SOP provided more 
specific guidance in these two areas by listing several 
@emecria tor each action wnich should be considered in 
determining whether a contractor should be graduated or 
terminated. 

In considering whether a firm is ready for graduation, 
SOP 60 40 1 states that generally a firm has met the criteria 
for completing the program when it has achieved the objec- 
tives of its approved business plan. In addition, twelve 
Other criteria were listed which should be taken into con- 
sideration in determining whether the firm has completed 
Che program. These criteria include such data as net profit 
Serned each year, current financial indicators, progress in 
Bompeccitive bidding, attraction of new equity, etc. [Ref. 
36, po 83-8] 

Separate criteria were provided for determining whether 
a firm should be terminated from the program by withdrawing 
Meee support being provided by the SBA. Totaling nine in 
number, these criteria specify that termination may result 
[merevarious reasons including business failure of the firm, 
changes in ownership or management without approval by the 
SBA, failure to operate in an ethical manner, failure to pro- 
fm@ele the SBA with quarterly financial data, etc. ([Ref. 36, 
me O. | 

Although neither of these lists of criteria are completely 
objective since absolute values are not provided for the 


@epional and district SBA offices (e. g., requiring a current 
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mero Of 1-to 1), they do provide firm guidance to the local 
SBA offices as to what factors should be considered. Thus, 
a degree of flexibility is allowed the local SBA office in 
G@evermining exact graduation or termination criteria. This 
flexibility is required because specific values for these 
@emecria vary by industry, firm, and specific situation. It 
would be extremely difficult for exact criteria to be estab-— 
lished at the Washington level to account for the many variables 
which affect the termination or final graduation of each 
specific contractor. The authors believe a better approach 
75 tO require that the regional and district SBA offices estab— 
lish and document specific values for the termination or 
graduation criteria of each contractor as he is admitted to 
the program. Adjustments to these values can be made as re- 
Suarea aS the contractor progresses through the program. 
Concerning graduation, although industry ratios can be 
used as guides, the final judgement on the validity of the 
exact criteria established by the local SBA office cannot be 
made until it can be determined how many firms of similar 
@iaracteristics Bee Sue eee based on these criteria. By 
keeping data on the firms who have graduated from the program, 
The SBA can eventually develop a set of successful criteria 
Pome fuidelines in setting exact criteria for future firms. 
The authors therefore recommend that the SBA require that 
its regional and district offices establish and document 
Meecific criteria for termination and graduation from the 8(a) 


Proecram for each contractor as that contractor is admitted to 
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the program. In addition, and in consonance with a previous 
recommendation of monitoring the progress of firms after 
PeadWati0n, it is suggested that records of those firms who 
mee completed the program be closely scrutinized to further 
assist in establishing legitimate graduation criteria for 


ieure 6(a) firms. 


IV. AGENCY PARTICIPATION AND FACTORS INVOLVED 


In the past, attempts to measure support for the 8(a) 
program by the Navy, NAVFAC, and the EFD’s have been limited 
Eemcomparing total dollar volumes attained in &(a) awards. 
These have been compared at the various levels, such as 
between the Army, Navy, and Air Force and within the Navy 
between the various procurement commands. The comparisons 
have been of two types--comparing the absolute dollar volumes 
attained by various agencies, and comparing the success of 
each agency in attaining goals set for it. Neither of these 
comparisons, however, gave any recognition to certain factors 
influencing the amount of support which the agencies can pro- 
vide the program. These factors include the following: 


1. Differences between the services in the amount of 
funds they have to expend in supporting the 8&(a) program. 


20 Variations in the geographical distribution of 
numbers of 8(a) contractors, types of contractors, pro- 
Sueement Offices, and types of procurement requirements. 
3. Annual variations in the geographical distributions. 
he Nonuniformity in SBA support. 


This chapter discusses the impact of these factors cn the 


support provided to the 8(a) program by the various agencies 
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and presents a system which the authors believe account for 


them in a relatively simple fashion. 


A. SIZE DIFFERENCES 

A significant factor affecting the degree to which an 
Meaeaey can support the 8(a) program is its total amount of 
procurement that is suitable to meet the needs of the 8(a) 
contractors. This differs considerably between the Services 
and between procuring offices within a Service, making straight 
dollar comparisons unfair to those with lesser amounts of 
oie requirements suitable for the program. For example, if 
the Army has procurement requirements twice as large as the 
mie orce, 1t appears illogical to require the Air Force to 
attain the same dollar level as the Army in order to demon- 
Strate an equal degree of support for the program. 

In order to make a comparison, it therefore is necessary 
to find a measure which eliminates any size differences 
between the various departments. This applies for comparisons 
both at the DOD level and within the Navye One method is to 
Gontrast the contracts actually awarded under 8(a) with the 
Gotal requirements which could theoretically be awarded 
through the program. Expressed as a percentage, this ratio 
would measure an agency’s performance against its own potential. 
These percentages could then be compared between agencies. 
Choosing this approach, the authors were then faced with the 
problem of calculating the potential agency procurement needs 


Miewecould be satisfied by an 8(a) contractor, as the actual 
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awards were readily available from agency records, but potential 
agency requirements were not. 

In reviewing existing data to determine some measure of 
potential 8(a) requirements, such a measure was found in the 
form of small business “set-asides.” Set-asides are competi- 
tively bid contracts which are restricted by the procuring 
agency for accomplishment by small business, on the premise 
that small business is capable of performing the work. Since 
elleo(a) contractors are small businessmen, it is reasonable 
to assume that set~asides are a rough measure of potential 
work for them. Most set-asides are required by law but others 
are set aside at the agency’s discretion, Although small 
businesses do in certain cases successfully bid for non-set- 
aside contracts, they win these contracts away from big 
business solely on the basis of competition with big business. 
Thus, only set-asides represent a sure potential for the &(a) 
Meeetram, as there is a requirement that they go to a small 
business firm. The authors therefore reasoned that the total 
amount of set-aside contracts constituted the potential for 
fey ewards. These annual totals were used with the total 
annual 8(a) awards to obtain the figures shown in Appendix F, 
for DOD as a whole, for each of the Departments within DOD 
Pmomior NAVFAC. The annual total amounts of 8(a) awards, for 
each service, DOD, and NAVFAC expressed as a percentage of 
the total set-asides are illustrated in Figure 4. Similar 
data was compiled for the Engineering Field Divisions of the 


Naval Facilities Engineering Command. The results of these 
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Figure 4 


8(a) Awards As a Percentage of 
Total Small Business Set Asides 
For DOD Agencies 
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calculations are contained in Appendix G with percentages 
displayed graphically in Figure 5. The impact of NAVFAC on 
whe feay’s performance is Significant. During the past four 
mscal years, construction and maintenance Set Asides have 
accounteca for an average of 55% of the Navy’s total dollar 
wolume of Set Asides. As indicated in Appendix F, this con- 
tribution amounted to $243 million of the Navy total of $427 
feeiron in FY 1974. In addition, the number of contracts 
awarded by the agency should also be considered since the 

SBA may need greater numbers of contracts in one region vice 
another. Larger numbers of contracts, as a general rule, 
require more time and effort to administer even though their 
total aggregate dollar value may be less than a smaller number 
of contracts. Although Figures 4 and 5 portray varying levels 
of support by the different agencies, a true measure of each 
agency’s support must also consider the impact of the other 
gactors influencing this support as delineated earlier in this 


chapter. 


Be GEOGRAPHIC VARIATION 

To successfully consumate the award of an &(a) contract, 
it is necessary to match the contractor’s service or product 
with the proper type of procurement requirement, i.ee, a 
painting contractor needs painting work. In predicting whether 
such a match can be accomplished by a procurement office of 
Sepatoicular agency at any given point in time, there are 
essentially five factors for which variations in geographic 


etry OULTOnN must be considered. These factors are: 
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1. The types of contractors 

eee Lhe numbers of contractors 

oan the requirements of the procurement offices 

We The agency procurement offices 

5. Other federal agencies 

Mee seographic distribution of the types of contractors 
Meeweoe Considered because, of the three general types, ivé., 
Supply, construction, and service, the last two must have 
their needs met within the same local area. This requirement 
to match construction and Service contractor needs with pro- 
curement requirements within the same local area exists be- 
cause these contractors must locate the majority of their 
Equipment and personnel on the work site or near it. The 
mix of contractor types, however, varies by location. One 
area may contain twice as many painting contractors as roofing 
contractors while in another locality the situation may be 
meversed, or more Significantly, may have neither one. Although 
mete > does not break out contractor types into sufficient 
detail to accurately match the contractor’s type of service 
Seeoroduct with the corresponding type of procurement require-~ 
ment, it does show that there exists disparities in the mix 
even between these general categories. 
ihe variation in contractor type relates directly with 

the variation in the requirements of the procurement office. 
A mismatch in the requirements of a local procuring office 
and the types of work performed by the available 8(a) con- 


tractors, will adversely affect the amount of support an 


a a he A 








SET ONS CONSTRUCTION SERVICE SUPPLY 
T 25208 8,745 366 
ime Tak Lig VSS 6,720 
1g (Ot 27,879 3,944 
IV Ga 718 29 639 Wee 
V OR 27 7,604 2,629 
VI L622 20,392 iL 2) OUR 
VII ZO 7,668 57h 
VIII 1,999 4,322 14,968 
IX eR OS 18,205 1) pole 
X See 5,429 15 
TOTAL 6h., 70k, 147 ,668 66,866 
Io 23 oe 2h 
Source: Small Business Administration, Status Report of 8(a) 


agency can provide the 8(a) program in the area of 


TABLE 3 


TOTAL SBA &(A) PROCUREMENTS FOR FY 74 
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imeem ana service contracts. 


The ability to match a contractor’s needs with 


requirements is affected not only by variations in 
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Siecontvracts, but also by the number of contractors in the 


ATCA « 


This varies considerably nationally. 


Table 2 shows the 


Siseribution of all S({a) contractors by SBA region with a 
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breakout of construction and maintenance service contractors. 
As the geographic distribution of an agency’s local procure- 
ment offices also varies, an agency may or may not be located 
Mameareas where there are enough 8(a) contractors for the agency 
to make a contribution to the 8(a) program comparable to another 
agencye An example of these variations is provided by the 

Meayy Woich is primarily located on or near the two coasts, 

while the Army has significant concentrations in the interior 
Swat eS. 

Not only must the geographic distribution of an agency’s 
own offices be accounted for in determining the proper level 
of support which an agency should provide the &(a) program, 
ime eiitect of the geographic distribution of the local 
procurement offices of other agencies must be recognized. 

This effect can best be illustrated by an example. A DOD 
activity of moderate size in Nevada mey be the only federal 
procurement office in avery large geographical area and be 
required to provide all the support for 8(a) construction 
and maintenance contractors in the area, Conversely, an 
activity of similar size in central Georgia may not have to 
provide any support because of a preponderance of other 
federal procurement offices in that area. 

Thus, the national geographic distribution of minority 


contractors, the type of work they perform, the national 


* ° e ° ° 

Hieeprimery inberest Of this thesis is in the area of con- 
struction and maintenance for Navy shore facilities, therefore 
Mewibenance service contractors (Janitorial, fpround maintenance, 
etc.) were separated from the remaining service contractors 
Miood service, KP, etc.). 
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DISTRIBUTION OF 8(A) CONTRACTORS 
BY SBA REGION AS OF OCTOBER 1974 
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geographic distribution of an agency’s local procuring offices 
as well as the mix in types of procurement requirements at 
@aese local procurement offices, all interreiate and play a 
meee role in determining the level of support which an agency 


fem provide to the 8(a) program. 


C. ANNUAL VARIATIONS 

Any effort to analyze and determine the variables noted 
mimene preceding section in order to quantify them for future 
prediction must also consider that any or all of them will 
change. The annual changes in the three general types of sup- 
Mweeservyices, and construction contracts over the last four 
Mmeisea! years is shown in Figure 6. These annual variations 
gre caused by factors including changes in the SBA’s portfolio 
@eeconturactors and modifications in the business plan projec~ 
ta2ons of those in the program as a result of their progress 
through the program. Changes of this type result in Brereton 
GO both the types of contractor requirements at the local 
level and the contractor density distribution on the national 
level. The SBA“s present proposal to reduce the number of 
contractors in the program to 1260 will aiso undoubtably cause 
further variations in contractor distribution. 

Mixes in local procurement office requirements will vary 
according to the evolving needs of the agencies which they sup- 
mero. The opening of new bases and closure of existing ones 
will readjust the national geographic distribution of that 
service’s procuring offices. Base openings can also reduce 


the share of 8(a) support other agencies in the area 
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FIGURE 6 
DOLLAR VALUE OF TOTAL SBA 
&(A) PROCUREMENTS BY TYPE 
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Source: Small Business Administration, Btatus Report of S(a) 
Contracts, Washington, GPO, March 31, 1975, Ccaicu- 


tations and graph by authors). 


contribute, just as closures can increase the share of those 


agencies remaining in the area. Regardless of the reason, 
geographic distributions do not remain constant, but rather, 


are constantly shifting in response to changing conditions. 


De. NONUNIFORMITY OF SBA SUPPORT 


Mme ourtch factor to be considered is the most difficult 


to quantify, but has an influence on the support which an 
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agency provides the program as great as that of any of the 
other factors. By being the determining factor in whether 
meeenoractor gets into the program, the SBA controls the upper 
fee On which a procuring office can support the program. 
This factor is thus intertwined with the previous two factors 
in that the SBA can limit the entry of contractors into the 
programe 

The authors do not mean to imply that SBA personnel are 
opposed to the program or have any biases or prejudices against 
@Gertain contractors. What is recognized is that the SBA 
Meemeimited resources in terms of both funds and personnel, 
although the aggressiveness and enthusiasm of the personnel 
can frequently increase the extent to which these resources 
can be stretched. Nevertheless, once an SBA office has 
meachned 1tS limit, in terms of the number of contractors it 
can adequately support, the needs of these contractors estab-— 
lish the limits on how much support a procuring office can 
meevyide the program, not a goal estaoplished for the procuring 


office by higher authority. 


Ee A METHOD FOR EVALUATION OF AGENCY SUPPORT 

The effects of all the factors previously discussed in 
this chapter must be considered in attempting an accurate 
evaluation of any agency’s performance in supporting the §&(a) 
program. One method for evaluating agency support is to 
establish a reasonable goal as a benchmark upon which the 
actual support provided can be comparede For DCD and the 


Navy, in the past this goal was established using a “top 
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down approach,” i.e., computing the goal at the headquarters 
or higher authority levei, subdividing this figure, and dis- 
@aomoineg GO each local procurement office their share of the 
tocal goal. Use of this approach requires development of a 
formula or system to account for the size, geographic dis-— 
tributions, and most importantly, their interrelationships, 
if it is to be meaningful. In the authors” opinion, develop-— 
ment of such a system would be extremely complex, cumbersome, 
and of questionable accuracy. 

A system which the authors believe would satisfactorily 
account for the effects of size, peographic distribution, and 
other factors in attainment of goals is that described as the 
mmecal Task Force Concept” discussed earlier in this thesis. 
By establishing goals from the “bottom up,” all of the variables 
related to these factors would automatically be accounted for 
when the Regional SBA office and the regional agency repre- 
sentatives agreed on mutual goals which would recognize the 
limitations of each of the parties to the agreement. 

Based on the projected number of contractors they intend 
Memoupport an their area, Regional SBA officials are in the 
best position to estimate the contractors” needs, by type and 
ieeacaon within the region, for the upcoming year. For the 
Navy’s shore facilities construction and maintenance program, 
the EFD’s are in the best. position tc forecast their projected 
procurement requirements, also by type and geographic location. 
At the local task force meeting, the SBA and the agencies can 


match contractor needs with agency requirements and agree as 
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to how much 8(a) support each agency will provide. The agency’s 
goals will be generated from this meeting and will be in con- 
sonance with SBA needs. Measurement of agency support can 
then be based on how well the agency meets these goalse For 
example, the support actually provided expressed as a percentage 
of the established goal would be an adequate relative measure 
of support. 

This system does, however, have one major weakness, in 
that, agencies who do not enthusiastically support the 8(a) 
program may leave the local task force meeting with a goal 
based on a disproportionately lower share of the projected 
Semeracvor needs. To ascertain if established goals represent 
an equitable distribution of 8(a) procurements among agencies, 
the amount of 8(a) awards expressed as a percentage of the 
agencies*“potential 8(a) requirements could be monitored and 
Corrective action taken as necessary. As discussed earlier 
jm this chapter, this measurement also tends to mitigate size 
differences between agencies. 

The authors recommend that the “Local Task Force” concept 
be used together with the measurement discussed in the preceeding 
paragraph to monitor and evaluate agency support to the &(a) 
program. In addition, the authors recommend that responsibility 
for the (a) program at the local procurement office level 
be placed with the Small Business Specialist attached to the 
meocuxring office, in order to separate as much as possible 
the responsibility for meeting the procurement requirements 
of the agency from the responsibility for ensuring that the 


S(a) program is supported. 


112 





Ve RECOMMENDATIONS AND DISCUSSION 


Cr EL ae ee eS Ee eee ee aa 


In reviewing the efficiency of the SBA’s administration 
@eeche S(a) program, and in particular as it relates to the 
Navy and NAVFAG, several deficiencies which led to ineffi- 
ciencies in operation were noted and recommendations for im- 
Provement were presented in previous chapters. Implementation 
of these recommendations should considerably improve the 
existing 8(a) program and eliminate many of the conflicts in 
its present operation. There are, however, two basic weak- 
nesses which are inherent to the program and seriously limit 
its success. These weaknesses cannot be corrected as long 
as the &(a) authority is used. The first weakness is the con- 
fiict between the basic philosophy of the procurement offices 
which use formal advertising to obtain the lowest reasonable 
price for the government, and the philosophy of the &(a) 
program which uses a negotiated process in which price is 
not a dominant factor. The second weakness results from the 
mieeot control the SBA has over the supply of contracts, 
fren in turn prevents the SBA from being able to ensure 
that its contractors receive the contracts they need. 

mae tollowing alternative to using the 8(a) authority 
7S suggested as a vehicle for the elimination of these weak- 
messes. This alternative is that the SBA no longer act in 
a prime contractor role with other government agencies, but 
instead act purely in an advisory role to the contractor. 


The minority contractor would obtain contracts through the 
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@emmal advertising protess vice a negotiation process. The 
contractor would be assisted by SBA personnel in the bid 
Meeperavion and provide training in the procedures of formal 
advertising. The resultant contract under this alternative 
would be between the procuring agency and the minority firm. 
The subcontract between the SBA and the minority contractor, 
and the prime contract between the SBA and the procuring 
agency would be eliminated. The focus of the SBA’s efforts 
would go towards finding contracts to bid on, providing loans 
and lines of credit to the firm, and a general education as 
required in business and government procedures, especially 
Contract administration. Other SBA programs would be utilized, 
Mere applicable, in providing this assistance and training. 

Hhas alternative eliminates the conflict thrust upon the 
procuring agency regarding the use of a negotiated process, 
Since the procuring agency would utilize the formal advertising 
process and all contractors, both majority and minority, would 
be able to bid for the contract. In addition, the minority 
Semuracwvor gains the added benefit of acquiring experience in 
the actual process which will be utilized after disassociation 
from the SBA should the contractor choose to do business with 
ome government. The minority firm should also be encouraged 
me do business in the civilian sector. 

Because the contractor can biden any contract he desires, 
the SBA would no longer be hampered by a lack of control over 
procurement requirements. The SBA would, however, closely 
Bdvise the contractor on wnich procurements would be suitable 


mer his accomplishment.) Program effectiveness would be 
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measured by the number of contractors graduating from the 
program and remaining viaodle, so the SBA would have an in- 
eeéntive to properly assist the contractors to insure that 
they win some awards and properly perform the job. 

fetis alternative procedure of utilizing the formal adver- 
ising, process is not, however, without problems. The SBA 
will still have to perform its mission with limited resources 
and a third inherent weakness which creates conflict will 
still be presente This inherent weakness, as discussed 
Carlier in the paper, is the conflict which resuits from 
the SBA trying to meet the needs of small businessmen pre- 
sentliy in existence while simultaneously trying to aid 
f@erivies. These existing small businessmen, who are mostly 
Sectal majority firms, will still view the program of aiding 
minority small businessmen as a threat to their existence. 

Since the SBA is tasked with helping both existing and 
minority small businessmen, situations may arise where the 
See Orticial may feel his actions to help only minority firms 
are at the expense of assisting all firms. The authors feel 
this conflict can be mitigated by keeping separate in the 
SBA organization, those personnel engaged in aiding socially 
or economically disadvantaged firms. The authors also believe 
this alternative program should be retained with the SBA due 
to their knowledge in the area of small business. 

It is therefore recommended that this alternative pro- 
cedure replace the 8(a) program. If, however, the 8(a) pro- 
Pram is to continue, the recommendations noted in this thesis 


must be implemented to correct the deficiencies in the present 





meg@ieram in Order to maximize its effectiveness as a vehicle 
for promoting viable minority firms. A summary of these de- 
Mmeemenmcies and corresponding recommended corrective actions 
follows. 

Meraciency: Due to limited resources, i.e., the size and 
capacity of the SBA staff, the SBA adopted a policy of allowing 
Only a specified number of contractors in the program. The 
SBA chose to retain only those contractors who show the greatest 
potential for becoming viable minority firms and concentrate 
Piemeelimited resources on these firms. Such a policy may 
eliminate some of the very firms who need help the most. 

Recommendation: That the SBA transfer 8(a) contractors 
to other SBA programs when they have developed to the point 
where these other programs can provide adequate support, thus 
permitting more lesser developed contractors to enter the 
program. 

Deficiency: The SBA proposed to limit the number of firms 
in the program to 1260. Under this proposal, new firms will 
be able to enter the program only when firms presently in the 
program can be graduated or terminated. As it appears un- 
ieeely that the rate of contractor exits will be large enough 
to allow entry of all minority firms desirous of 8(a) assistance, 
mie wobA Ss policy of limiting the number of contractors in the 
program has created the problem of deciding which contractors 
should be ailowed in the program. 

Recommendation: That the SBA direct 8(a) program applicants 
whose needs can be met bv other SBA programs to those progranis 


and screen the remaining applicants to determine those that 
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meet the criteria for program entry. Firms who qualify for 
program entry and are in need of training and educational 
assistance would be scheduled for such assistance on a first 
come, first served basis. To promote a small and accurate 
schedule, firms scheduled for assistance in the distant future 
would be required to periodically reconfirm their desire to 
participate in the program. Firms, which either don’t need 

or have completed training, would go on a waiting list of 
firms that are ready to participate in an actual contract. 

As openings in the program become available in the firm’s area 
of expertise, the firm would be admitted to the program. 

Deficiency: Although the SBA“’s policy was to reduce the 
member Of contractors in the 8(a) program to a level which 
Gs staif could adequately support, the number of contractors 
that the SBA proposed to retain had contract support require- 
ments which exceeded the 8(a) cortract support requested by 
the SBA irom other government agencies. Consequently, con- 
tractors in the &(a) program have been chronically underfunded 
because the SBA has established its goals for agency contract 
support independent of the contractor’s needs. 

Recommendation: That the SBA use the projected needs of 
the contractors to be in the program for the forthcoming year 
to generate the support levels to be requested from the pro- 
curing agenciese If the requested support cannot be provided 
by other agencies, the number of contractors in the program 
PHould be reduced to match that support which can be provided. 
While it is realized that such a contractor reduction may 


Mmeribier Climanave contractors most in need of assistance, it 
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is considered to be the’most workable solution to the problem 
of limited resources. Therefore, the number of contractors 

in the program should be based on both the SBA’s staffing level 
poeeie Contracts which the procuring agencies can provide 

the SBA. 

Deficiency: Because of its limited resources, the SBA 
presently authorizes a sponsorship program whereby established 
moms assist (a) firms in managing their business operation 
and provide them with capital and training. There have been 
many abuses in this program whereby an established firm set 
iomememew (a) firm for purposes of gaining contracts and 
profits for which they would otherwise be ineligible. Owner- 
ship and control was in actuality retained by the non-disad- 
vantaged firme 

Recommendation: That the SBA abolish the sponsorship 
Preepremi.s Ji, however, the SBA chooses to continue this program, 
Paemers tS recommended that the SBA more closely monitor the 
program and establish a contingent fee concept, whereby the 
sponsor receives a consulting fee only when the 8{a) contractor 
becomes viable. 

Merwerency: it it is determined during negotiation that 
an amount over and above tne government estimate is necessary 
to meet a firm’s needs and promote the contractor’s growth, 

[me obA may fund this differential in the form of a Business 
Development Expense (BDE). This BDE takes the form of a 
Mireect, subsidy for a contract and thus provides little in- 


@eneive for the contractor to prepare a meaningful cost 
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Mecposal since he knows the difference between his proposal 
and the government estimate may be funded by BDE. 

Recommendation: That the SBA discontinue its present 
meeemey Of utilizing BDE as a direct grant on individual con- 
tracts, and instead institute a loan program using BDE funds 
eemer Cirectly for contractor loans or as a guarantee for 
memmercial lenders. 

Deficiency: For a procurement requirement, SBA negotiators 
are presently provided by the procuring agency with a set of 
plans and specifications, plus the government cost estimate. 
The SBA negotiator uses this estimate as a basis for negotia- 
tion with both the subcontractor and the procuring agencye 
As the SBA negotiator has a primary responsibility to promote 
the viability of the subcontractor, it seems unlikely that 
he will also be able to protect the interests of the pro- 
Cimewne office. 

Recommendation: That the SBA be given only the plans and 
specifications, and not the government estimate. Subsequently, 
the SBA would assist the subcontractor in preparing his pro- 
Peeal based only on the plans and specifications, and nego-— 
tiations will take place with SBA, subcontractor, and procuring 
agency personnel all present. The primary focus of the nego- 
tiation will be between the procuring agency and the subcon- 
tractor, but the SBA may assist where necessary. The price 
agreed upon by the personnel present at the negotiation would 
be the price of the subcontract between the SBA and the &(a) 
contractor. This price would also be the amount reflected 


in the contract between the SBA and the procuring agency. 
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if the contractor’s proposal varies significantly from the 
government estimate, the government estimate should be veri- 
fied one the contractor made aware that his proposal appears 
Questionable and in what area it appears so. 

Deficiency: In the past, there were no guidelines for 
establishing criteria as to when a contractor was to be 
terminated or was ready to “graduate” or complete the program. 
The new SOP issued by the SBA now contains such guidelines but 
they are not specific in that they have not been quantified. 

Recommendation: That specific graduation criteria be 
established and documented by the local SBA officer for each 
S(a) contractor as he enters the program. 

Deficiency: Construction and maintenance contracts must 
normally be performed by local contractors. Therefore, to 
momemmabe an 6(a) award for a construction or maintenance 
Contrect requires that the contractor be matched with a job 
he can perform in his local area. The Navy’s &(a) support 
goals are presently established at the headguarters level 
and eventually distributed through the chain of command to 
Various local procuring offices. To match the type of work 
with a corresponding construction contractor in a local area 
is extremely difficult when done from the headquarters level. 

Recommendation: That the SBA and procuring agencies imple- 
ment a “Local Task Force Concept” for establishing support 
foals in the area of construction and maintenance. These 
goals will then start at the bottom of the command chain 
where local requirements can be matched with local 8(a) 


contractor needs and work their way to the top for final 
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foeeeval, At the top, local goals will be examined to insure 
that they are in consonance with long-range and overall pro- 
pram objectives. Approved goals will then be promulgated to 
local activities for implementation. 

Deficiency: NAVFAC is responsible for meeting the Navy’s 
8(a) support goals in the area of shore facilities construction 
and maintenance. Since NAVFAC only has direct control over 
less than one-half of the total dollar volume of funds avail- 
able for construction and maintenance work, NAVFAC does not 
have authority commensurate with its responsibility. The 
remaining funds are under the control of other Navy activities 
and commands, yet no responsibility has been placed on them 
for supporting the program. 

Recommendation: That the ASN(I&L) issue official directives 
to these other commands and activities informing them of the 
purpose of the 8(a) program and outlining the need for their 
Support for the program. Due to its primary missicn, the 
Navy“s command and resource management system is not designed 
to support the &(a) program and therefore is not structured 
to provide NAVFAC the needed Aviom Lie authors thererore 
believe this recommendation to be the only feasible solution 
moronis deficiencye 

In addition to these recommendations, other related 
recommendations were made. A brief summary of these related 
recommendations and the page on which they can be found follows. 

That if the SBA is to require control by disadvantaged 
Peusens, it Should provide more definitive guidelines as to 


the meaning of control. Page 48 
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Meee whe SBA make ats procedures for selecting a contractor 
to perform a specific contract, more formal. Pages 81-82. 

That the ASPR be modified to provide the EFD’s and pertinent 
Other procurement offices authority to award contracts to the 
SBA and approve the results of the negotiations. Page 91. 

iiieGeresponsibility for the 8(a) program at the local 
Peocurement office level be placed with the Small Business 
Seeetel1st attached to the procuring office, in order to 
See@emawe aS much as possible the responsibility for meeting 
the procurement requirements of the agency from the responsi-~ 
bility for ensuring that the 8(a) program is supported. 

Page 112. 

Although the authors were able to identify the afore- 
mentioned deficiencies concerning program efficiency, the 
effectiveness of the program could not be evaluated due to 
its newness and a lack of appropriate data. Although only 
31 firms had graduated from the program from 1968 to August 
iyeeirer.. 6, p. ijl, it was felt that the length of time to 
produce a viable company precluded any firm conclusions as 
moms tecbiveness at the time of this writing. The lack of 
meaningful data was the result of the absence of procedures 
by the SBA to obtain data measuring the viability of con- 
tractors after they completed the program—-the only true in- 
dicator of the success of the program. It was therefore 
recommended that the SBA develop a procedure for monitoring 
contractors after they complete the 8(a) program, and develop 
criteria for determining whether the contractor continues to 


ier successiul-s: 
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Efforts to determine the cause of variation in the past 
performance of the Navy and NAVFAC in providing support for 
the 8&(a) program were similarly unsuccessful. The data avail- 
able were found to be incomparable, as they were infltenced 
by variables which the authors were unable to quantify. A 
recommendation was made that the “Local Task Force Concept” 
be used to establish realistic goals upon which an agency’s 
periormance can be evaluated. 

imeeconclusion, the authors concur in the basic goal of 
ie oa) program, which is to assist minorities. The authors 
believe the alternative system presented at the beginning of 
fitseenapter 1S a better method of providing assistance to 
minority contractors. If, however, the decision is made to 
retain the 8(a) program, the recommendations presented in 
this thesis should be implemented to maximize the program 


effectiveness as a tool for aiding minority firms. 





* e se s s 
For discussion of this recommendation see Chapter IV. 
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APPENDIX A 
SECTION 8(a) OF THE 1958 
AMENDMENT TO THE SMALL BUSINESS ACT 

Sece 8(a) It shall be the duty of the Administration 
and it is hereby empowered, whenever it determines such 
action is necessary - 

mie To enter into contracts with the United States 
Government and any department, agency, or officer thereof 
having procurement powers obligating the Administration to 
furnish articles, equipment, supplies, or materials to the 
Governmente In any case in which the Administration certi- 
fies to any officer of the Government having procurement 
powers that the Administration is competent to perform any 
specific Government procurement contract to be let by any 
such officer, such officer shall be authorized in his 
discretion to let such procurement contract to the Adminis- 
tration upon such terms and conditions as may be agreed upon 
between the Administration and the procurement officer; and 

(2) To arrange for the performance of such contracts by 
negotiating or otherwise letting subcontracts to small business 
concerns or others for the manufacture, supply, or assembly 
Of such articles, equipment, supplies, or materials, or parts 
Ghereot, or servicing or processing in connection therewith, 
or such management services as may be necessary to enable the 


Pemanistration to perform such contracts. 
a * * * * ¥% x * x * 


Note: the Administration reiers to tne SBA 


aie 
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APPENDIX B 
KEY PERSONNEL CONTACTED 


Mr. Bernard Barston, Small Business/Economic Utilization 
Advisor, Naval Facilities Engineering Command, 
Washington, D. Co 


Mre Richard Beans, Small Business Administration, 
Washington, De C. 


Mr.e Ernest Le. Bernhardt, Small Business Specialist, Chesa- 
meanwe Vavyiscaon, Naval Facilities Hngineering 
Command, Washington, D. C. 


iaaeesueene J. Birsinger, Business Development Specialist, 
soimranicisco Dastrice, Region 1X, Small 
Business Administration. 


foam. Ce Bucll, Assistant Regional Director for Procure= 
ment Assistance, Region i, Boston, Small 
Business Administration. 


Mr. Frank Chieffalo, Small Business Specialist, Northern 
Division, Naval Facilities Engineering Command, 
Philadelphia, Pa. 


Mr. James CGC. Cravens, Special Assistant to the Officer in 
Charge/Small Business Specialist, Naval Regional 
Procurement Office, Long Beach, Ca. 


Momiedames Doebler, CEC, USN, Resident Officer in Charge 
of Construction, Sewells Point Area, Norfolk, Va. 


Peeemovuenley Franklin, Head, Stateside Branch, Construction 
Die tsion, Atlantica bayisron, Naval Facilities 
Engineering Command, Norfolk, Va. 


feweovephan L,. Keleti, Assistant Director, General Government 
Division, General Accounting Office, Washington, D. C. 


feeevoseph Kernan, Chief, Program Support Division, Office 
of Business Development, Small Business Administra- 
tion, Washington, Do. Co 


feeeeeohn Landicho, Associate Director, General Government 
Pitdsion, Generalenccouneing Office, Washington, 
ine C4 


Mr. Willie Leftwich, Hudson, Leftwich & Davenport - Attorneys 
at Law, Washington, D. C. 


a7 5 








Mr. Joseph A. Monteleone, Chief, Office of Business Develop- 
ment, Region III, Philadelphia, Small Business 
Administration. 


Mrs Thomas Page, Director, Contracts Division, Southern 
Division, Naval Facilities Engineering Command, 
Charleston, Se C« 


fjeedulao Perez, Program Control Analyst, Office of Business 
Development, Small Business Aaministration, 
Washington, De C. 


Meee fe Perez, Program Coordinator, Western Division, 
Naval Facilities Engineering Command, San Bruno, 
Cae 


Honorable Morris Questal, Special Assistant for Small Business 
and Economic Utilization, Office of the Assistant 
Secretary of the Navy (Installation and Logistics). 


teem ROobertory, Head, Contracts Procedures Branch, Naval 
Facilities Engineering Command, Washington, D. CG. 


Mr. Richard Sadowski, Director, Reports Management Division, 
Small Business Administration, Washington, De OU.» 


Mr. George We Schlink, Contract Negotiator, San Francisco 
District, Small Business Administration. 


Mre John Shepard, Assistant to the Director, Small Business 
and Bconomic Utilization Policy, Department of 
Defense. Washington, D. C. 


Mieeenkonald Skaggs, Small Business Specialist, Southern 
Division, Naval Facilities Engineering Command, 
Charleston, Se Ce 


LT Robert Taylor, Acquisition Coordination Officer, Western 
Division, Naval Facilities Engineering Command, San 
Bruno, Oat, 


Dr. Joseph Zimecki, Contracting Officer, Office of Business 


Development, Small Business Administrationeg 
Washington, D. C. 
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APPENDIX C 
THE SMALL BUSINESS ADMINISTRATION 


The Small Business Administration (SBA) is an agency of 
the federal government established to aid the small business 
sector of the U. S. economy. Headquartered in Washington, 
De C. and headed up by a civilian administrator, the SBA’s 
responsibilities include: 


ie Alding, counseling, assisting, and protecting the 
interests of small business. 


ae Insuring that small business concerns receive a 
fair proportion of government purchases, contracts, and 
SubcontractsS. 

3e Making loans to small business concerns. 


4. Improving the management skills of small business 
owners, potential owners, and managers. 


5. Conducting studies of the economic environment . 

At the present time, the SBA administers some 17 programs, 
@emrnich the 8(a) program is ones’ To accomplish its mission, 
the SBA operates 10 regional offices and 81 branch and district 
oifices. The geographical distribution of the SBA regional 
offices is depicted on the accompanying map. 

imesresponsibility for the conduct of the (a) program 
falls under the jurisdiction of the Office of Business Develop- 
ment within the SBA organization. This office’s director 
mepOortec directly to the Associate Administrator for Procurement 
Assistance, who in turn, reports directly to the Administrator 


Of the Small Business Administration. 


Way 
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APPIENDIX D 
THE NAVAL FACTLITIES ENGINEERING COMMAND 


The Naval Facilities Engineering Command is one of six 
subordinate systems commands under the Chief of Naval Material. 
feeeabvea in Washington, D. C., it is commanded by a rear 
admiral commissioned in the Civil Engineer Corps of the U. S. 
Navye The Naval Facilities Engineering Command (NAVFAC) is 
responsible for: 


id. Administration of the Navy military construction 
programe 


Pyeeacility planning. 

pee Pacility maintenance. 

fae Utility operations. 

5e Real Property Inventory management. 

6. Transportation management. 

~¢e Natural resources and pollution control programs. 


BS. Providing engineering and technical services related 
to nuclear shore powere 


To accomplish its mission, NAVFAC delegates authority to 
six Engineering Field Divisions (EFD). ‘These EFD’s are 
[eased in Washington, D. C., Norfolk, Vae, Charleston, S. C., 
Peerage! phia, Pas, San Bruno, Cae, and Honolulu, Hie Each 
of these EFD’s exercise their authority throughout the geo- 
Peeeparcal region they are assigned. The respective regions 
are depicted on the accompanying map. The responsibilities 


of the EFD’s are: 
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ier lanning, design, and construction of public works, 
Peiic utilities, and special facilities of the Navy 
and other federal agencies, as assigned. 

eeeencouiring and disposal of real estate for the Navy. 


See lo advise and assist in the administration of facili- 
ties management resources. 


He tO direct and administer the assignment, replacement, 
Gisposal, maintenance, and utilization of transportation, 
weight—handling, and construction equipment under the 
cognizance of NAVFAC. 

5 To assist activities in the application of programs 
that are assigned to NAVFAC for technical or management 
direction. 

6. Other duties as may be directed by NAVFAC. 

NAVFAC is the only agency authorized to award contracts 
for construction and maintenance of the Navy“s shore estab- 
jishment. This authority is delegated by the Commander, 
M/mernG to the various EFD’s, and in turn, delegated by the 
EFD“s to various field representatives. These representatives 


Meeelocated at the EFD’s and at numerous activities throughout 


the Navye 
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APPENDIX E 
COMPARISON OF EFD AND ACTIVITY SET ASIDES 


ENGINEERING FISCAL YEAR 
FIELD 
DIVISIONS al ee 73 74 


NOe $ NOo $ Nor $ NOe $ 
Northern  EFD ieee cOO 4558 167° 11.1 174 %+13.4 
Division 
Neca oO jmeLmemmors torr 600 14.5 543 1547 


mePmrac  bFD i118 20.9 102 889 100 1381 106 13.1 
Davision 

Mem 2 5oumlOetmmrol> 17.7 506 14.9 451 13.5 
Southern  EFD Poo om 2Ono 6226 178, 231. 17.0 
Division 

NCU lVvar y 810 ale re 599 les 508 3 ob Dee: LSE s 


Western BED Co Mmmoo meee. 17O°920./ 162 19,8 
Payvision 

ACU I y 699 oul 668 1d oJ FEMS) 2 Deg i: (ast ya) 
Chesapeake EFD 83 i ToeeOvme 2Omo) 1338 2.6 153 15.1 
wavision 


Pettey 323° 0.5 423 9.8 403 12.8 337 9.0 


feeeees > if millions.” Totals reflect ali contract awards for 
$500,000 and less. 


Source: Data compiled by the authors from Contract Summary 


Reports(NAVDOCK 1883) prepared by the Engineering Field 
Divisions of the Naval Facilities Engineering Command. 
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ASBCA 
ASPR 
ASN(I&L) 


BDE 
CFR 
CONUS 
DOD 
EFD 
KO 

GAO 

MC ON 
NAVFAC 


OASN(I&L) 


leet 
OBA 
SDPA 
SOP 


GLOSSARY 


Armed Services Board of Contract Appeals 
Armed Services Procurement Regulations 


Assistant Secretary of the Navy for Installations 
and Logistics 


Business Development Expense 

Code of Federal Regulations 

Continental United States 

Department of Defense 

paicineerineg | pelea Division 

BeecuLive Orders 

General Accounting Office 

Military Construction (refers to Appropriations) 
Naval Facilities Engineering Command 


Office of the Assistant Secretary of the Navy for 
Installations and Logistics 


Public Law 
Small Business Administration 
small Defense Plants Administration 


Standard Operating Procedure (SBA Publication) 
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